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Bench Press

1. Toughest Sentence Ever for Human Trafficking
Justice Stephen Glithero of the Ontario Superior Court of Justice sentenced Gyula Domotor to 

7½ years in prison for human trafficking, the longest sentence ever given in Canada for this criminal 
offence. Mr. Domotor was charged under the Immigration and Refugee Protection Act with conspiring 
to traffic in human beings and participating in a criminal organization. He pled guilty to the charges. 
The Judge heard that the accused was part of a Hungarian crime family that lured men and women 
from Hungary to Canada with promises of a better life. Once here, they were forced to work for 
free for the family’s stucco company, and to work on private homes for the family and their friends. 
One victim beat his own arm with a tool so he could not work one day and then fled. The Judge said 
“These people, in the eyes of Mr. Domotor and his co-conspirators were nothing more than chattel to 
be used to further their own gain.” Ten people have pled guilty to a variety of charges in this case and 
await sentence.

2. Suing Tobacco Companies
The Province of Alberta has joined a number of other Canadian provinces in launching a 

court action to recover over $1Billion spent on health care costs incurred as a result of smoking. The 
civil suit was made possible by the proclamation of The Crown’s Right of Recovery Act on May 31, 
2012. British Columbia, New Brunswick, Newfoundland and Labrador, Ontario, and Quebec have 
already begun similar actions. Saskatchewan, Manitoba, Nova Scotia, and Prince Edward Island are 
contemplating action as well. A consortium of Alberta law firms called Tobacco Recovery Lawyers 
LLP will handle the case on behalf of the Province. 

3. Please Release Me, Let Me Go.
Relations got so bad between an Ontario lawyer and his client that not only did the lawyer tell 

the court that he no longer wanted to represent the man, he said that he hoped the court found his 
client guilty. Lawyer Paul Slansky told Judge John Ritchie “It is impossible, in my view, to represent 
his interests when I despise him. I’ll repeat that because apparently Mr. Goodridge (the client) didn’t 
hear me. I despise him. Even if I do my best to maintain my professional obligations to represent 
him professionally and vigorously, I know that subconsciously, I cannot do so because I want him to 
go down, so to speak.” Incredibly, Judge Ritchie refused the lawyer’s request to withdraw his services 
and proceeded with the trial. Mr. Slansky appealed Judge Ritchie’s decision. Madam Justice McWatt 
of the Ontario Superior Court of Justice called the situation “unfortunate” and commented that 
Mr. Slansky “…was forced to bring this application to the Superior Court on a straightforward issue 
which should have been resolved before Judge Ritchie.
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4. Is Alberta’s Privacy Law Unconstitutional?
That is a question that Alberta’s Privacy Commissioner will be asking the Supreme Court 

of Canada to consider. In April of this year, the Alberta Court of Appeal ruled that the province’s 
Personal Information Protection Act is too broad, and does not appear to have been drafted to comply 
with Charter values such as freedom of expression. Justice Frans Slatter identified five problems:

•	 the	Act covers personal information of any kind but does not provide a functional 
definition of what is meant by personal information;

•	 the	Act contains no general exception for information that is personal, but not private;
•	 the	definition	of	“publicly	available	information”	is	artificially	narrow;
•	 there	is	no	general	exemption	for	information	collected	and	used	for	free	expression;	and
•	 there	is	no	exemption	for	allowing	organizations	to	reasonably	use	personal	information	

that is reasonably required in the legitimate operation of their businesses. 
Justice Slatter commented, “There is no obvious way to prune this statute so as to make it 
constitutional”. So, what to do, when such an important piece of legislation is ruled to be 
unconstitutional? Justice Slatter did not strike down or over-ride any parts of the Act. Instead, the 
Court of Appeal issued a declaration that the application of the Act to the activities of the appellant 
trade union in this case was unconstitutional because it infringed on the union’s Charter rights. The 
Court stated, “It is within the mandate of the Legislature to decide what amendments are required 
to the Act in order to bring it in line with the Charter. That is certainly an option, but Privacy 
Commissioner Jill Clayton has announced that she will apply for leave to appeal this decision to the 
Supreme Court of Canada.
United Food and Commercial Workers, Local 401 v Alberta (Attorney General), 2012 ABCA 130 (CanLII)  

5. Valuing Historic Sites
The City of Halifax has won a tax case against the federal government. Halifax disagreed 

with the federal government’s assessment of the value of historic Citadel Hill in the centre of the 
city. The government maintained that the land had no commercial value and assessed it at just 
$10.00. The City valued the land at $42 million. The Supreme Court of Canada sided with the City, 
stating “It can hardly be thought either fair or equitable to conclude that 42 acres in the middle 
of a major metropolitan centre has no value for assessment purposes.” The Court sent the file back 
to the Department of Public Works for a re-assessment. The case could have repercussions for all 
municipalities across Canada with historic sites.
Halifax (Regional Municipality) v. Canada (Public Works and Government Services), 2012 SCC 29 
(CANLII)

Bench Press

Teresa Mitchell

www.canlii.org/en/ab/abca/doc/2012/2012abca130/2012abca130.html
http://www.canlii.org/en/ca/scc/doc/2012/2012scc29/2012scc29.html
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 I see in the near future a crisis approaching that unnerves me 
and causes me to tremble for the safety of my country. … 
Corporations have been enthroned, an era of corruption in 
high places will follow . . .

– Abraham Lincoln 
quoted in Jack London’s The Iron Heel

 The first sign of corruption in a society … is that the end 
justifies the means.

– Georges Bernanos,
“Why Freedom?” The Last Essays of Georges Bernanos (1888-1948)

What is Wrong 
with Corruption?

Peter Bowal and Christopher Bowal

 July/August 2012Feature: Corporate Social Responsibility

CORRUPTION

http://www.quoteland.com/author/Abraham-Lincoln-Quotes/1042/
http://www.quotationspage.com/quotes/Georges_Bernanos/
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Introduction
A friend from Eastern Europe recently wrote to lament what 

he called “the most expensive highway in the world” being built 
around his city at the cost of C$70 million per kilometer.  He 
added, “In the Alps, where the tunnels need to be drilled through 
the mountains or in Florida, where the muddy land has to be 
drained and hardened, it costs half of that amount.  In nearby 
Germany, where conditions are the same as here, a kilometer of 
highway costs only one-fifth of what it costs in my country.”

"Moreover", he continued, “these most expensive highways 
need to be repaired shortly after construction because the 
contractors use inferior materials although they charge for the most expensive, high quality materials. 
Yet, the quality inspectors sign off on the road construction, confirming that the highways were built 
flawlessly according to specifications. Obviously, they have greasy palms.”

At the moment we are writing this article, we hear reports of an insider ticket scandal with the 
London Olympic Games, fraudulent voting in the hard-fought Egyptian election, dirty money in 
Quebec construction projects, and a deep culture of bribery implicating Wal-Mart in Mexico. We 
are still recovering from a global economic and financial collapse that many claim was the product of 
corruption.

What is corruption and what harm does it cause?

Corruption Defined
Corruption has been around for as long as mankind. It has so many faces and variations that it is 

hard to define completely, though not hard to detect. It is impossible to quantify because it is concealed 
and illegal. Politicians, government bureaucrats and law enforcement officials may participate in it.

Corruption is the immoral abuse of power by someone for unauthorized personal gain. An 
example is insider trading. The gain is usually economic and usually private. Political corruption 
involves abuse of public office.

It is useful to point out how broad the concept of corruption may be defined. Every time 
someone lies or cheats, the result will not always be financial and personal. For example, a police officer 
might fabricate evidence to obtain a conviction, which yields neither a financial nor private gain. That 
officer is corrupting the judicial process, not economic relations. Likewise, corrupt political power 
holders may infringe basic human rights which often may lead to increasing poverty. Human rights 
violations corrupt the political and judicial processes. Corruption includes other behaviours  of those 
in authority, such as bribery, rule-breaking, lying and making false statements, stealing, conflict of 
interest, embezzlement, violating confidentiality, selective enforcement of laws or rules, cheating, fraud, 
nepotism and other personal favours, which usually is attended by a reciprocal exchange that returns 
the favour.

Corruption is the immoral 
abuse of power by someone 
for unauthorized personal gain.  
An example is insider trading.  
The gain is usually economic 
and usually private.  Political 
corruption involves abuse of 
public office.
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Corruption is fundamentally immoral, involving deception, infringing a moral right to property, 
or violating the principle of impartiality. It is also usually illegal. Where it transpires in the economic 
sphere, there is some ultimate expectation and realization of financial gain. Where it is found in the 
social or political sphere, the vindication is not economic, but rather relates to status and power.

Not all immoral or illegal acts can be classified as corruption. Assaults and drunk driving, for 
example, are not acts of corruption although they are both immoral acts and crimes. 

Public corruption takes place in the broad domain of government activity regulating private 
parties. Private corruption involves private parties abusing their power relations with other private 
parties, such as is visited on individuals and businesses by organized crime. We deal only with public 
corruption in this article.

Causes of Corruption
Corruption is facilitated by the existence of some form of monopoly power supplemented by 

broad exercise of discretion with no corresponding accountability. Monopolies in all forms present 
corrupting opportunities. Sometimes these monopolies are natural, such as exclusive possession of an 
important natural resource. Other times monopolies are artificially 
created by legislation, government practice or private conspiracies. 
Some 240 years ago, Adam Smith in his classic The Wealth of 
Nations, wrote: “[P]eople of the same trade seldom meet together, 
even for merriment and diversion, but the conversation ends in a 
conspiracy against the public.”

Government may mandate a registration or administrative 
process where only one person is authorized to grant a licence, give 
an approval, or conduct an investigation and impose sanctions. 
With even a tiny monopoly, one can demand a premium, a 
kickback or bribe to confer a basic government service. Every time 
you are stopped by the police or a border guard or ask the government clerk at the counter for a licence 
or approval to do something important, the opportunity for corruption arises.

In the first century AD, Roman historian Tacitus noted that, “In a state where corruption 
abounds, laws must be very numerous.” While this may strike one as strange, it is true in the sense that 
government intervention and regulation in the economy creates monopoly power and grants discretion 
to government officials who can be tempted to accept bribes privately in return for favourable 
discretion and rule-bending.

Trade restrictions, subsidies that can be appropriated by unintended industries and firms, and 
price and exchange rate controls all create incentives for private deals with bureaucrats whose co-
operation can be bought.

Plenary discretion is present when an official or manager has sole ability to make any decision or 
confer any benefit. This embraces both issuing discretion, so that someone pays a bribe for permission 

Every time you are stopped by 
the police or a border guard or 
ask the government clerk at the 
counter for a licence or approval 
to do something important, the 
opportunity for corruption arises.

http://www.quoteland.com/author/Tacitus-Quotes/724/
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to be given, and processing discretion, so that someone is allowed to skip steps, expedite shipments, 
disregard safety regulations, etc.

Personal accountability remains one of the strongest deterrents to corruption. If it is highly likely 
that significant negative consequences, such as loss of one’s career, criminal conviction, imprisonment 
and harsh social stigmatization will quickly ensue from accepting a bribe, the temptation to corrupt 
will be moderated. A low probability that the corruption will be discovered or prosecuted, or that there 
will be effective consequences, will liberate officials to corrupt at the personal level.

Several other factors assist corruption at a social or institutional level. Low wages for government 
officials, and especially for police and judges, contribute to the temptation for them to privately 
supplement their incomes on the side. In less corrupt western societies, the wages of politicians, civil 
servants, police and judges are generally very high, and often set and increased by processes apart from 
government, to minimize the perceived need to demand and accept bribes in order to support one’s 
family.

Countries that are especially rich in high-value natural resources, such as oil, minerals and exotic 
timber, usually impose extra regulation on the extraction and sale of these commodities. Since the 
demand is high for these products, politicians and officials stand in 
a position to do public favours in return for private gain.

Some cultures have simply survived on a baseline of 
corruption for generations and it remains deeply entrenched in 
their psyches. To a point, corruption is the only way of life they 
know and it is scarcely seen as immoral at all. Societies that are 
divided along ethnic and linguistic lines are sometimes perceived to 
be more corrupt.

People governed by totalitarian regimes may view authority as a constant force they must defeat 
for self-preservation. There is still a saying in Eastern Europe that, “If you are not stealing from the 
government, you are stealing from your family.” Also in cultures where family ties are strong, officials 
are more likely to benefit their families at the expense of fair-handed government administration.

Impacts of Corruption
Corruption leads to human suffering. It injures every person who depends on the good faith 

and integrity of officials who have been entrusted with authority. Transparency International says 
that petty corruption in India’s government hospitals involves counterfeit drugs, lack of medicines 
and physicians, unnecessary diagnostic tests, channeling patients to a certain diagnostic centres, and 
prescribing excess drugs – all to the tune of hundreds of millions of dollars each year.

Apart from the waste of limited public health care expenditures, the cost can also be measured 
in human suffering. Physicians and officials put the chance of extra income above patients’ care and 
safety. Those in real need of medical care do not get it, drug-resistant diseases abound and counterfeit 
drugs kill people and hopes of effective treatment. The President of the World Bank once referred to 
corruption as itself a “cancer” which can take on more than one meaning.

Corruption leads to human 
suffering.  It injures every person 
who depends on the good faith 
and integrity of officials who have 
been entrusted with authority.  
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Corruption stifles investment and economic growth. In 1997, 
the World Bank found that the higher the corruption in a country, 
the lower the economic development. Corruption destroys public 
and business trust in government. Companies view bribes as 
an extra expense of doing business, as well as a legal risk. This 
dissuades them from investing. When bribery is necessary to 
get things done, legitimate non-bribing companies are hurt by 
increasing delay in the system while bribery-enhanced requests get 
top priority.

Food aid donated to a famine-stricken region that falls into 
the hands of corrupt officials for their diversion, sale and use is 
another example of how corruption can kill people.  If foreign 
donors see that their funds to developing and desperate nations are 
not used for their intended purpose, they may be more reluctant to 
give aid in the future.

Corruption distorts government decision-making by enticing officials to make decisions and 
spend government resources less on the public well-being than on the opportunity to harvest bribes. 

Corruption can become a growth industry. If bribery is more lucrative than honest, productive 
work, people may forego education and skills training and choose instead to engage in corruption. 
At the same time, they will have to pour much time and effort into managing and collecting bribes 
without being detected.

Corrupt governments and societies become very inefficient. When corruption is related to 
tax-evasion, overall tax revenue is reduced. If the public treasury is denied the fruits of the nation’s 
resources and economic outputs, essential government services like health care, transportation 
infrastructure, law and order, and education are not realized. Disease, famine, crime and illiteracy 
result.

Social injustice is another product of corruption, which upsets the concept of merit-based 
success. Paying a bribe means you do not have to wait your turn or win on merit.  The truly 
meritorious will lose out for reasons unrelated to virtue because corruption hurts those who refuse or 
cannot engage in it. Paying money to leapfrog up the organ-transplant waiting list hurts those who 
wait normally. The gap between rich and poor will grow. This ‘hurting the underdog’ contributes to 
our sense of injustice and inequality in the system.

Jobs will be distributed by corruptors according to bribes and not according to merit. The most 
qualified individuals may remain poor and unemployed, depriving society of the best knowledge 
and skill of the most qualified to serve in government. Less qualified people, and decisions made 
on the basis of bribes and other forms of corruption will lead to mismanagement and sub-optimal 
administration. Buildings will collapse, poor quality products will be produced, and money will be 
squandered. For example, in 2008 in China, melamine, a chemical used to make plastic, was added 

Food aid donated to a famine-
stricken region that falls into the 
hands of corrupt officials for their 
diversion, sale and use is another 
example of how corruption can 
kill people.   If foreign donors see 
that their funds to developing and 
desperate nations are not used for 
their intended purpose, they may 
be more reluctant to give aid in 
the future.
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to milk and infant formula to make it appear more healthy. Several babies died from the tainted milk, 
a thousand were hospitalized and hundreds of thousands were affected. Several local government 
officials and inspectors were implicated. Chinese dairy products were banned in many countries. This 
incident was reminiscent of a few years before when 13 babies died from malnutrition as a result of 
consuming diluted milk.

Measures to Reduce Corruption
Reducing government intervention may reduce corruption. It has been shown that liberal, 

unregulated free markets suffer less corruption. Free trade, for example, means there are fewer 
government hurdles and less discretion for dishonest officials to exploit.

In some ways, government regulation can reduce corruption. It can develop a system of 
transparency by granting easy access to records and information on projects and government spending 
(freedom of information legislation) and protect from retaliation those who report corruption 
to authorities (whistleblower protection). As Bess Myerson said, “The accomplice to the crime of 
corruption is frequently our own indifference.” Government can make procurement and project 
management processes competitive and transparent and assiduously prosecute offenders. 

Enactment and enforcement of strong anti-corruption laws will also reduce corruption. Some 
examples:

•	 Canada	has	its	Corruption of Foreign Public Officials Act [SC 1998, c 34] and a recently 
upgraded federal anti-corruption law enforcement and prosecution unit. 

•	 The	United	States	is	known	for	its	Foreign Corrupt 
Practices Act (1977). 

•	 The	recent	British	Bribery Act 2010 specifically requires 
boards	of	all	U.K.	companies	to	take	“all	reasonable	
steps” to embed effective cultures and behaviours to 
mitigate bribery, corruption and fraud. Failure to 
do so may end in prosecutions, significant fines and 
imprisonment for senior managers who do not take these 
steps.

•	 At	the	regional	and	global	levels,	the	Council	of	Europe	
has its Criminal Law Convention on Corruption (1999), 

•	 the	OECD	has	enacted	its	Convention on Combating Bribery of Foreign Public Officials in 
International Business Transactions (1997), and 

•	 the	United	Nations	has	a	Convention Against Corruption (2003).
It will always be hard to detect corruption and enforce domestic laws and corporate policies on 
overseas	economic	activity.	International	co-operation	is	needed.	Ultimately,	anti-corruption	law	and	
its enforcement can only do so much to break the back of corruption. Culture, attitudes, human 
greed and poverty are powerful forces that are hard to change.

Ultimately, anti-corruption law 
and its enforcement can only 
do so much to break the back of 
corruption.  Culture, attitudes, 
human greed and poverty are 
powerful forces that are hard to 
change.

http://www.quoteland.com/author/Bess-Myerson-Quotes/6721/
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Conclusion
Several independent agencies have rated perceptions of corruption around the world and their 

results are consistent. Canada ranks as ‘very clean’, in the top ten of almost 200 countries in annual 
surveys,	and	ahead	of	the	United	States	and	most	European	countries.	Somalia,	North	Korea	and	
Afghanistan rank at the bottom. Culture and political systems correlate with corruption. A Russian is 
reported to have once observed, “Every culture has its distinctive and normal system of government. 
Yours is democracy, moderated by corruption. Ours is totalitarianism, moderated by assassination.”

Yet this does not give reason for Canadians to crow or relax. Two class action lawsuits were filed 
last month on behalf of investors against Montreal-based SNC-Lavalin and its corporate directors. 
The RCMP continues to investigate allegations that this company’s 
former CEO authorized some $56 million of improper payments 
to obtain contracts. The company has lost 30% of its capitalization 
since the bad news broke.

Today, companies need to develop and implement a clear 
anti-corruption and compliance program that is well understood 
throughout the organization. Something as basic as travel and 
entertainment policies need to be communicated and reviewed. 
A strong anti-corruption program calls for adequate senior 
management support, resources and oversight. There must be 
policies, training and internal controls. The pinch-points for bribes 
overseas can often be predicted and companies should consider 
building in processes to deal with these problems. Otherwise, the news stories, market responses and 
legal liabilities associated with corruption might be their own.

"Corruption", Edward Gibbon said, “is the most infallible symptom of constitutional liberty.” 
History proves that it is in our human nature and in our social and institutional nature. It cannot be 
eliminated but it can be managed and reduced.

Today, companies need to 
develop and implement a clear 
anti-corruption and compliance 
program that is well understood 
throughout the organization.  
Something as basic as travel and 
entertainment policies need to be 
communicated and reviewed.

Peter Bowal is a Professor of 
Law at the Haskayne School of 
Business and Christopher Bowal is 
a student at the Schulich School of 
Engineering, University of Calgary 
in Calgary, Alberta.

http://www.quoteland.com/author/Edward-Gibbon-Quotes/4749/
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Janet Keeping

What is CSR, and what is not?
Companies engage in corporate social responsibility (CSR) when they confer benefits on the 

communities located in or near where they work which are neither required by law nor an integral 
part of their primary, profit-oriented operations. Consider the mining company which offers to 
build a road between its landing strip and a neighbouring community in order to boost local tourism 
businesses. This is not CSR if there is a land claim or statute which requires the company to ensure 
benefits to the local community, because in such circumstances the company is merely doing what is 
required of it. In Canada we expect companies to obey the law. It doesn’t mean they always do, but a 
company is not demonstrating ethical behaviour of any special significance if it is merely doing what 
the law demands. But if there is no such legal compulsion, building the road is a form of CSR. 
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Is CSR ethical?
Some people eagerly extol the wonderfulness of CSR. Others 

are deeply sceptical of it. But is CSR ethical? This is a tricky 
question because the answer depends on both the circumstances of 
the individual case and the particular dimension of ethics we are 
most concerned with. In this brief article I offer three observations 
which may prove useful to thinking about the ethics of CSR.

1. We need to attend to the distinction between the 
company’s motives for CSR and the actual benefits of it 
for recipients; 

 2. Ethically better outcomes will be achieved if companies 
are transparent about why they are engaging in CSR; and

3. There is the danger that CSR erodes government’s responsibility to provide public services.

The difference between motives and outcomes
 Some people become very disillusioned with CSR when they discover that the company which 

has conferred a benefit upon their community is doing so only, or primarily, to enhance its own 
image. There is no doubt that improved image is, if not the usual reason for corporate “benevolence”, 
at least a very common one. But if the CSR proposed is, in fact, good for the community – for 
example, providing scholarships for needy students – does the tainted motive rob the gesture of all 
good effect? I don’t think so. 

We need to distinguish between the ethical qualities of the company – which may be entirely 
self-serving – and the value of what has been done, the creation of scholarships. It seems to me that 
creation of scholarships is nearly always going to be a good thing.

As opposed to when CSR first emerged, companies now often speak of obtaining a “social 
licence” to operate and would say that CSR is not for enhancement of image but part of what they 
need to do to obtain the necessary community support for their operations. It may be that the notion 
of “social licence” is ethically more elevated than pure public relations. But in getting its social licence 
or community permission to operate, the company is still obtaining something it needs. Their CSR is 
still self-serving, but as already noted, that doesn’t mean the benefits they confer upon communities 
are not of real help or value.

I think It is wise to keep in mind that, arguably, what companies are supposed to do is act 
in the interests of their shareholders, not of outsiders to the company, such as local communities. 
Companies are required to abide by all applicable laws but otherwise, many would say, they need not 
“cater” to citizens or communities which are not integral to their business endeavours. On this view 
of the corporation – a pretty standard one, actually – it is not unethical of companies to refuse to go 
much beyond what the law and the mandate conferred on them by their shareholders require.

We need to distinguish between 
the ethical qualities of the 
company – which may be entirely 
self-serving – and the value of 
what has been done, the creation 
of scholarships. It seems to me 
that creation of scholarships is 
nearly always going to be a good 
thing.
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My main point here is just this: a company’s motivation may be not particularly ethical – it 
may only be looking to smooth the path for its business operations – but its actions may still result in 
good, such as, the creation of scholarships or financial support for the arts. 

The need, as always, for transparency
The distinction between motives and outcomes is one thing, but also important is what the 

recipient community actually knows of the company’s motives. 
There is a real danger where community members think the 
company is acting from altruism and only later find out that wasn’t 
the driving force at all. It is always disappointing to discover what 
you thought was for another’s benefit turns out to have been done 
for selfish reasons. This kind of disappointment can easily turn into 
mistrust, and mistrust always undermines efforts to achieve ethically 
better relationships between companies and communities.

There are other ways in which things can go wrong when 
communities misunderstand corporate motivation. For example 
where the community receiving scholarships does not understand 
that company self-interest is the driving force, it may be misled 
into rewarding what its members think is corporate “generosity,” by acquiescing to something, such 
as the drilling of a well, it would otherwise have rejected. But if the community understands that the 
company is providing, for example, lunches to its schools to improve its image, and not merely to “do 
good”, then it may be better able to stick to the position it initially thought best, that is, opposition 
to the well, pipeline or other proposed facility.

If companies are transparent from the outset about why they are offering to confer certain 
benefits upon the community – for example, that they want to have good relationships with the 
community and know they need a social license to operate – then disillusionment will be less likely. 
Companies need something from the community – social license to operate – and in exchange they 
are prepared to do certain things for it. 

With complete transparency, communities can understand that there is only so much they can 
demand or expect from the company. If costs become too high then the project won’t go ahead and 
no benefits will flow, although it is sometimes true that the community’s interests are best served by 
the project not going ahead. 

The broader socio-political implications of CSR
I have so far pointed to some of the approaches we can use 

to assess whether CSR is ethical, or good, in specific circumstances. 
But there is a broader perspective on the ethics of CSR. It is this: 
the growing CSR movement may endanger our understanding 

… a company’s motivation 
may be not particularly ethical 
– it may only be looking to 
smooth the path for its business 
operations – but its actions 
may still result in good, such as, 
the creation of scholarships or 
financial support for the arts.

With complete transparency, 
communities can understand 
that there is only so much they 
can demand or expect from the 
company. 
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of what lies most appropriately in the public, versus the private, 
realm. The issue arises when companies get involved in the offering 
of services that we would always have thought belonged in the 
public arena. For example, why are buses provided for a school by a 
company and not by the school board? Either the buses are needed 
for transportation of students, or they are not. If they are, then they 
should be provided by public government, not by private capital. 
If those governments don’t have adequate funds and companies do, 
that might suggest the companies aren’t paying high enough taxes, 
might it not? 

Necessary public services should be provided by publicly funded agencies; provision of the frills 
can be left to corporations as their need to build and maintain good community relations demand. 

It is worth stressing that this concern goes much further than an analysis of how we view the 
ethics of the particular action: it raises the question of where the line ought to be drawn between the 
private and public sectors, and whether we seriously err when we concede too much of the public 
realm to firms operating in the interests of their owners or shareholders – as many would claim they 
are supposed to – rather than in the public interest, which is after all not their mandate. 

We risk very grave consequences indeed if we slip into thinking that adequate performance by 
public governments is no longer necessary because we have corporations standing by, ready to fill in 
any gaps. As Tony Judt put it in his book Ill Fares the Land:

 If public goods – public services, public spaces, public facilities – are devalued, diminished 
in the eyes of citizens and replaced by private services ..., then we lose the sense that 
common interests and common needs ought to trump private preferences and individual 
advantage.

This failure to understand the importance of the public sphere could be catastrophic. Judt continues 
as follows:

 And once we cease to value the public over the private, surely we shall come in time to have 
difficulty seeing just why we should value law (the public good par excellence) over force.

So, is CSR ethical? 
It’s complicated. 

We risk very grave consequences 
indeed if we slip into thinking 
that adequate performance by 
public governments is no longer 
necessary because we have 
corporations standing by, ready to 
fill in any gaps.

Janet Keeping is the president 
of Transparency International 
Canada and former president of 
the Sheldon Chumir Foundation 
for Ethics in Leadership.
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During the summer of 2010 the world was absorbed in live footage of the Macondo oil prospect 
bleeding 4.9 million barrels of oil into the surrounding ocean. Many months of helplessness followed 
the explosion of the Deepwater Horizon platform; an oil rig owned by Transocean but ultimately 
under the control of British Petroleum (BP). The explosion instantly killed eleven men and injured 
seventeen others. It was the largest marine oil spill in the history of the petroleum industry. The spill 
crippled commercial and residential interests alike along the Gulf coast and imprinted a permanent 
scar on the Gulf ecosystem.

After completing an internal investigation BP admitted partial liability. As of 2011, BP has paid 
nearly	$5	billion	to	almost	200,000	claimants	with	litigation	ongoing.	The	U.S.	Attorney	General	
continues to investigate which has resulted in at least one charge of obstruction of justice against a 
former BP engineer in April 2012.

More recently at one of Canada’s largest engineering companies, the CEO of SNC-Lavalin 
resigned after an internal investigation revealed that irregular payments amounting to $56 million 
were approved by his company to an undisclosed foreign agent. The incident has resulted in a high-
profile arrest of SNC-Lavalin’s former vice-president. Further, Walmart has recently been implicated 
in allegedly giving bribes worth $24 million to Mexican officials.

Lessons Learned 
from the  
British 
Petroleum 
Disaster 

Jeff Bone
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In the same way that SNC-Lavalin and Walmart are under 
fire today for apparent lapses in corporate ethics and controls, 
I suggest that the genesis of the Deepwater Horizon disaster is 
connected to a long-standing cavalier approach inside BP towards 
safety, ethics and good governance. This article highlights the 
importance of incorporating ethical, social and environmental 
safeguards into corporate governance structures based on the lessons 
learned from BP. 

What Went Wrong?
Prior to the Deepwater Horizon tragedy, BP’s safety, ethics 

and environmental record was abysmal. In 2005, an explosion at its Texas City Refinery killed 15 
workers and injured 170 more. This resulted in a massive fine from the Occupational Health and 
Safety Board, which was subsequently increased because BP had failed to implement necessary 
improvements in the wake of the disaster. 

Further, in 2006 the company was responsible for the largest recorded oil spill on Alaska’s 
North Slope due to rotten pipelines. In 2007 BP paid out over $373 million in connection with 
these incidents. According to its own documents, a common theme was a failure of company officials 
to follow BP’s own procedures and an unwillingness to “stop work when something went wrong.”1 In 
2008 the Oil Platform Atlantis, also located in the Gulf of Mexico, was significantly ruptured due to 
human error. What was going wrong at BP? 

BP’s history dates back well over a hundred years. BP was the first major oil company to brand 
itself a socially responsible enterprise and purported to take the initiative of ethics and corporate 
social responsibility (CSR) seriously. BP spent over $200 million dollars cultivating an advertising 
campaign that promoted CSR. The theme was “Beyond Petroleum.” In the late 1990s, then-CEO 
Lord John Brown was one of the first company executives to acknowledge the existence of climate 
change. At the same time, the cracks in BP were beginning to emerge. 

In 1998 BP merged (technically a takeover) with Amoco in the world’s largest industrial 
merger. Since that time, BP continued to reduce necessary 
operational spending on deteriorating Amoco equipment. As 
previously described, BP had a history of safety and environmental 
breaches. The majority of these incidents involved assets acquired in 
the Amoco merger.

The strategic acquisition of Amoco was led by Lord Browne. 
He admits that BP failed to integrate Amoco’s assets into BP’s 
operation or appreciate the aged condition of these properties. In 
Lord Browne’s autobiography he suggests that had BP properly 
integrated the Texas City refinery and its workforce into BP culture, 
“it might have changed everything.”2

As of 2011, BP has paid nearly 
$5 billion to almost 200,000 
claimants with litigation ongoing. 
The U.S. Attorney General 
continues to investigate, which 
has resulted in at least one charge 
of obstruction of justice against a 
former BP engineer in April 2012.

BP’s history dates back well over 
a hundred years. BP was the first 
major oil company to brand itself 
a socially responsible enterprise 
and purported to take the 
initiative of ethics and corporate 
social responsibility (CSR) 
seriously. 
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Additionally, over the course of the past decade, BP 
developed an insidious corporate culture which grew too fast, got 
too rich and didn’t ask the right questions on ethics, safety or the 
environment. BP’s corporate culture encouraged profit and bold 
acquisitions without taking adequate responsibility. It ignored the 
substandard condition of the Amoco assets and therefore failed 
to appreciate the operational cost that would be required towards 
upkeep and maintenance. This became a safety and environmental 
nightmare, which eventually translated into economic loss. 

Despite it all, the financial bottom line was always of primary 
concern at BP. The Alaska pipeline spill and Texas City explosion 
are two such examples of this corporate myopia. Further, BP had a 
firm commitment to a fixed dividend policy where shareholders saw 
handsome returns on their investments on a quarterly basis without exception. The primary concern 
for corporate officers and directors of BP was paying out regularly, and paying out big. This fixation 
on dividends meant ethical and CSR issues took a back seat to the exclusive goal of short-term profit.

Lessons Learned
From a legal perspective, advisors must understand the importance of achieving above 

compliance results and managing ethical, environmental and safety liabilities from a holistic 
risk management perspective. Ethics, safety and the environment are the new albatrosses for the 
corporate sector. Therefore, advisors must ensure corporate clients are devoting adequate resources to 
monitoring these risks.

What is exposed through BP’s conduct is the vast difference between ‘green washing’ and 
actual governance over ethical and CSR matters. For instance, BP did not adequately attend to the 
environmental and safety risks of its North America Amoco properties despite a keen marketing 
campaign that promoted CSR. In actuality, BP’s culture was obsessed with profit and ultimately 
headed for imminent peril. Companies that simply embrace CSR from a marketing standpoint but 
fail to increase the amount of corporate energy and manpower that is dedicated to CSR will go the 
same way as BP. Purporting to promote CSR when a company does not adopt such practices is a clear 
ethical failure.

Today, corporate directors have legal obligations beyond 
increasing	profits	for	shareholders	in	the	U.K.	and	Canada.	The	
fiduciary	duties	of	directors	in	the	U.K.	require	them	to	“promote	
the success of the company for the benefit of its members as 
a whole” by taking into account the long-term considerations 
of employees, suppliers, customers, the community and the 
environment, among others.3 Presently in Canada, the Canada 

BP had a firm commitment to 
a fixed dividend policy where 
shareholders saw handsome 
returns on their investments on a 
quarterly basis without exception. 
The primary concern for corporate 
officers and directors of BP was 
paying out regularly, and paying 
out big. 

BP did not adequately attend to 
the environmental and safety 
risks of their North America 
Amoco properties despite a 
keen marketing campaign that 
promoted CSR. 
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Business Corporations Act and recent case law is consistent with the 
U.K.	equivalent.	The	fiduciary	duties	of	directors	are	owed	to	the	
corporation itself. This includes shareholders, employees, creditors, 
consumers, governments and the environment.4 This has been 
evolving most notably with the Supreme Court’s decisions in Peoples 
(2004) and BCE (2008).

Finally, one should consider the role of a legal advisor to a 
corporation and what that solemn responsibility entails. In 1929 
the Chairman of General Electric Co. said, " If there is one thing a lawyer is taught it is knowledge of 
trusteeship and the sacredness of that position."5

CSR and ethics is about trust. It is primarily about acknowledging that corporations must 
serve and understand the interests of several corporate stakeholders. Lawyers should see themselves as 
protectors of the companies’ trust with the community and society at large. This is a sacred role for 
the profession beyond compliance or risk management. Lawyers must vigorously guard against, and 
remain outside the corporate apparatus that is, rightly so, concerned with profit. Nothing is wrong 
with desiring a client to be financially successful, but a lawyer has a deeper role of credibility that 
must be undertaken in a sober fashion.

It is not appropriate for lawyers to simply assure their client meets the baseline requirements of 
the law; they should provide ethical analysis and perceptive advice on corporate risk and the dangers 
a corporation may encounter. This includes valuing human lives, safety and needless environmental 
damage above corporate profit.

Notes
1. Guy Chazan, Benoit Faucon & Ben Casselman, “Safety and Cost Drives Clash As CEO Tony Hayward 

Remade BP” The Wall Street Journal (30 June 2010) at A1.
2. John Browne, Beyond Business (London: Orion Books, 2010) at 205.
3. Companies Act 2006	(U.K.),	2006,	c	46,	s.	172(1).
4. BCE Inc. v. 1976 Debentureholders, 2008 SCC 69 at para. 40 [BCE].
5. Address of Owen D. Young, January 1929, quoted in “The New Place of the Stockholder” Sears (January 

1929).

CSR and ethics is about trust. It is 
primarily about acknowledging 
that corporations must serve and 
understand the interests of several 
corporate stakeholders. 

Jeff Bone is an adjunct professor at 
the University of Alberta, School of 
Business in Edmonton, Alberta and 
focuses on corporate compliance and 
ethics as an in-house counsel with a 
North American energy company.
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Founded in 1987 as a publicly-traded junior Canadian natural gas company headquartered in 
Calgary, Alberta, Niko Resources Ltd. (Niko) enjoyed a reputation as a gutsy natural gas explorer and 
producer by taking on projects in politically volatile and economically less-developed regions of the 
world. The company found early financial success, growing in market capitalization in the five years 
between 2001 and 2006 from $220 million to $2.5 billion, through its wholly owned subsidiaries in 
India. Today it operates in Pakistan, Kurdistan, Indonesia, Trinidad, Madagascar and Brazil, as well as 
throughout North America.

In 1997 Niko moved into Bangladesh which enjoys proven natural gas reserves of up to 425 
billion cubic metres. Foreign companies like Niko have invested much financial and political capital 
to explore and produce gas there alongside state-run companies. 

International Corporate Political Corruption:  
the Case of Niko Resources Ltd.
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In January 2005, while drilling for gas, Niko accidentally 
caused an explosion that proved impossible to fully control. It 
resulted in considerable environmental damage and, while there 
was no loss of life, a local school was damaged and closed, and 
thousands	of	villagers	were	evacuated.	Niko	offered	U.S.	$525,000	
to local villages and $100,000 to fund additional services.

Subsequently, Bangladesh’s Daily Star pointed out that a 
very expensive Toyota Land Cruiser Cygnus had made its way 
from Niko to the junior Bangladeshi Energy Minister, presumably 
to buy time from government regulatory enforcement and civil 
compensation. The Minister, Mosharraf Hossain, was expected to 
decide on the Niko reparations. 

The extensive critical coverage of this gift in the Bangladeshi press seems to have drawn the 
attention of the Royal Canadian Mounted Police. It began an investigation into possible bribery, 
which reportedly cost $900,000 and which the company admitted to some four years later.

Six years after the bribe, on June 23, 2011, Niko signed an Agreed Statement of Facts with a 
criminal prosecutor in Calgary, admitting that:

 In May 2005, Niko Bangladesh provided the use of a vehicle costing … $190,984.00 to 
Mosharraf Hossain, the Bangladeshi State Minister for Energy and Mineral Resources in 
order to influence the Minister in dealings with Niko Bangladesh within the context of 
ongoing business dealings. … Niko Canada paid the travel and accommodation expenses 
for Minister AKM Mosharraf Hossain to travel from Bangladesh to Calgary to attend 
the GO EXPO oil and gas exposition, and onward to New York and Chicago, so that the 
Minister could visit his family who lived there, the cost being approximately $5000.

The same day, Niko pleaded guilty in a Calgary courtroom to 
violating section 3(1) (b) of the Corruption of Foreign Public 
Officials Act, which reads:

 Every person commits an offence who, in order to obtain 
or retain an advantage in the course of business, directly 
or indirectly gives, offers or agrees to give or offer a loan, 
reward, advantage or benefit of any kind to a foreign 
public official or to any person for the benefit of a foreign 
public official … to induce the official to use his or her position to influence any acts or 
decisions of the foreign state or public international organization for which the official 
performs duties or functions.

On June 24, 2011, Mr. Justice Scott Brooker accepted the plea agreement of the prosecutor and 
Niko. In sentencing, he called the Niko bribery an embarrassment to all Canadians. Justice Brooker 
ordered the company to: 

In January 2005, while drilling for 
gas, Niko accidentally caused an 
explosion that proved impossible 
to fully control. It resulted in 
considerable environmental damage 
and, while there was no loss of life, 
a local school was damaged and 
closed, and thousands of villagers 
were evacuated. 

There are several possible 
explanations for slow Canadian 
enforcement of overseas criminal 
corruption. 
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•	 pay	a	fine	of	$9.5	million;	
•	 be	on	probation	for	three	years;
•	 report	to	the	RCMP	regularly,
•	 review	its	anti-corruption	and	ethics	policies	annually,	and
•	 audit	its	compliance	with	Canada’s	anti-bribery	legislation.	

In the end, no individuals in the company were charged. The repercussions of Niko’s bribery did not 
end with the company’s guilty plea and fine. A Canadian senator who used his diplomatic passport 
for private visits to Bangladesh, paid for by Niko, was also investigated. In the wake of a 45% drop in 
Niko’s stock price over the last year, several law firms announced their own investigations into Niko’s 
disclosure and compliance practices with a view to shareholder class action litigation.

Up	to	now,	the	only	corporate	conviction	under	the	Canadian	anti-bribery	legislation,	enacted	
in 1998 in compliance with the Organization for Economic Co-operation and Development (OECD) 
Anti-Bribery Convention standards, was against Hydro Kleen Systems Inc., which was also based in 
Alberta. It was fined $24,000 for bribing an American customs official to speed up the processing of 
work visas.

There are several possible explanations for slow Canadian enforcement of overseas criminal 
corruption. There are no clear requirements for Canadian companies to maintain “accurate books and 
records.” Canadian legislation is similar to that of only nine other 
countries that explicitly authorize difficult to define “facilitation 
payments” to foreign officials for acts of a “routine nature” that are 
part of the foreign official’s job. Charities are also not covered by 
this statute, which only focuses on bribery “for profit”.

Another source of the problem may be Canadian federalism 
and interpretations that the Canadian anti-bribery legislation 
follows the territoriality principle. This invokes prosecutorial 
jurisdiction by Canadian law enforcement only where the bribery 
offence occurred in, or with sufficient territorial connection to, 
Canada. Other OECD signatories follow the nationality principle, where prosecutions may proceed 
against any Canadian where an offence is alleged to have been committed anywhere in the world, and 
even if there is no direct nexus to any crime at home. This latter approach already applies in Canada 
to terrorism or child sex tourism offences. The Canadian government attempted to rectify and clarify 
this jurisdictional issue several years ago by introducing Bill C-31 in Parliament, but this amending 
bill died when Parliament was prorogued.

The OECD’s March 2011 “Phase Three” report on Canada’s performance of its Convention 
obligations raised this issue again. The Niko prosecution, albeit disposed of with a guilty plea, 
does not suggest that jurisdictional principles are the key obstacle to enforcement. Inertia from 
investigatory and prosecutorial inexperience, political will and commitment of resources to an 
overseas issue may be at least as responsible as legal jurisdiction. 

These extremely complex 
investigations are largely 
conducted on foreign soil where 
foreign law enforcement is 
not trusted and prosecution of 
corruption is not viewed as the 
highest priority. 
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These extremely complex investigations are largely conducted 
on foreign soil where foreign law enforcement is not trusted and 
prosecution of corruption is not viewed as the highest priority. 
As Niko showed, not all bribes are paid in money and most 
transactions, while not straightforward to start with, may be 
difficult to trace. Cultural expectations overwhelmingly inform 
daily decisions for foreign firms, and North American headquarters 
exert less than ultimate agency and control over subcontractors and 
local managers.

The prosecutions are plagued not only by jurisdictional and evidentiary challenges, but also, 
they are resource-intensive to conduct in the face of a high standard of proof of both malfeasance and 
criminal intent. Police and prosecutors often depend on co-operation by the company itself, which 
explains why plea bargains and sentence negotiations may be more common than in other criminal 
cases.

Some companies operating in the worst trouble spots maintain that they pay demands not to 
attract business but to merely survive what they perceive to be serious and sudden threats of death 
and destruction of its assets.

The Niko prosecution, as it turns out, may be just a preview of more to come, possibly 
including the recent allegations involving SNC Lavalin. The RCMP’s chief superintendent in charge 
of financial crime said the unit has 14 investigators in Ottawa and Calgary currently handling about 
23 cases of alleged foreign bribery.

Some companies operating in the 
worst trouble spots maintain that 
they pay demands not to attract 
business but to merely survive 
what they perceive to be serious 
and sudden threats of death and 
destruction of its assets.

Peter Bowal is a Professor of Law 
and Joshua Beckie is a finance 
student at the Haskayne School of 
Business, University of Calgary in 
Calgary, Alberta.
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The clichéd David vs. Goliath depiction is one which is often used when describing legal cases. 
But Ecuador’s Lago Agrio community vs. the Chevron Corporation is one legal battle which aptly fits the 
analogy.

The controversial case has a long history, involving alleged environmental violations in 
Ecuador’s Amazon region by Texaco (now Chevron) from 1964 to 1992, allegations of corruption, 
and litigation since 1993. Along the way there have been many twists and turns, a high public profile 
(Justice Lynch of the Second District Court even calling it “among the most extensively told in the 
history of the American federal judiciary”), as well as a critically acclaimed Sundance documentary 
produced about the conflict (which incidentally also became the subject of further litigation).

Chevron Corp. v. Naranjo:  
Goliath’s Global Anti-Enforcement 
Injunction against David 
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Now,	a	judgment	by	the	United	States	Court	of	Appeals,	Second	Circuit	Court	(“Second	
Circuit Court”), provides the latest chapter on the almost two-decade legal roller coaster.

David Beats Goliath By A Landslide 
The background story involves a conflict between the defendant Chevron Corporation 

(“Chevron”) and the plaintiff Lago Agrio (“LAP”), residents of the Ecuadorian Amazon region.
The plaintiffs allege that from 1964 to 1992 Chevron’s predecessor, Texaco, caused severe 

environmental damage and polluted the region during its oil extraction operation. Texaco ended its 
operation	in	the	region	in	1992,	but	in	1993	LAP	filed	a	claim	in	the	United	States	District	Court	
for the Southern District of New York (“District Court”) for “a variety of environmental, health, and 
other tort claims related to the extraction activities.”

In that case, Aguinda v. Texaco, Inc., 142 F. Supp. 2d 534 (S.D.N.Y. 2001), Justice Rakoff was 
presented with a classic conflict of laws scenario leading him to dismiss the claim due to international 
comity and forum non conveniens, given that the case clearly had a stronger link to Ecuador.

While that decision was appealed, Texaco entered into a settlement with the Ecuadorean 
government which allowed Texaco to escape liability in return for “environmental remediation 
projects.” The agreement was finalized in 1998, and subsequently in 2001, Chevron acquired Texaco. 
Yet, Ecuador and Chevron remain engaged in parallel litigation on the remediation issue.

Nevertheless, following the 2001 District Court decision, LAP continued their own respective 
claim in Ecuador’s legal system. After seven years of litigation, LAP won a major decision on 14 
February 2011. On that date, the Ecuadorean trial court found Chevron liable for an unprecedented 
$17.2B in damages. However, LAP’s victory was short-lived.

Global Anti-Enforcement Injunction against David 
On 7 March 2011, in Chevron Corp v. Donziger, 768 F. Supp. 2d 581 (S.D.N.Y. 2011), Justice 

Kaplan of the District Court granted Chevron a global anti-enforcement injunction against LAP 
enforcing their claim. The injunction was attained under New York’s Uniform Foreign Country Money-
Judgments Recognition Act (“Recognition Act”).

The Recognition Act allows judgment creditors to enforce foreign judgments in New York. 
However, the Recognition Act also allows for certain exceptions, such as where an alleged fraudulent 
judgment is sought to be enforced in New York.

In such cases, the Recognition Act allows for a global anti-
enforcement injunction for potential debtors against the creditors 
of such a judgment. And this is exactly what Chevron successfully 
attained from the District Court against LAP.

However, another twist came in the most recent judgment of 
Chevron Corp. v. Naranjo, No. 11-1150-cv(L), 2011 WL 4375022 
(2d Cir. Sept. 19, 2011), in which LAP achieved an order from 

In such cases, the Recognition 
Act allows for a global anti-
enforcement injunction for 
potential debtors against the 
creditors of such a judgment.
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the Second Circuit Court which “vacated” the District Court’s 
injunction and stayed the proceedings pending a further decision. 
That decision came out on 26 January 2012.

Global Anti-Enforcement Injunction Is A Shield Not a Sword 
In Chevron Corp. v. Naranjo, Justice Lynch, Justice Pooler, 

and Justice Wesley ruled that the District Court “erred in 
construing the Recognition Act to grant putative judgment-debtors a 
cause of action to challenge foreign judgments before enforcement 
of those judgments is sought.”

Justice Lynch, on behalf of the bench, wrote that challenging 
the validity of a foreign judgment under the Recognition Act may 
only occur as a defensive measure in response to enforcement (similar to the “shield not sword” 
doctrine of estoppel in English contract law). Justice Lynch further acknowledged that LAP had not 
taken any measures to enforce the judgment and may never attempt to do so in New York.

Justice Lynch wrote that the purpose of the Recognition Act is to facilitate enforcement and 
comity among nations rather than restrict it, which the Second Circuit Court found Chevron to be 
doing with its pre-emptive claim. Therefore Justice Lynch held that Chevron had “no legal basis for 
the injunction”, nor will it “until judgment-creditors affirmatively seek to enforce their judgment in a 
court governed by New York or similar law.” Justice Lynch also highlighted the problematic scenarios 
which could arise from pre-emptive global enforcement injunctions which pre-emptively challenge 
the very validity of foreign courts and try to prevent them from adjudicating matters which come to 
them.

In summary, the Second Circuit Court reversed the District Court’s decision, vacated the 
injunction, and sent the case back to the District Court with instructions to dismiss Chevron’s 
declaratory judgment in its entirety.

Case Victory after Case Victory With No End in Sight 
The decision by the Second Circuit Court’s Justice Lynch, Justice Pooler, and Justice Wesley, is 

unlikely to be the final chapter of this David vs. Goliath saga. While the decision is clearly a victory 
for LAP, the decision potentially leaves the door open for another claim against them under the 
Recognition Act, or similar legislation, should they decide to enforce the judgment in New York or 
elsewhere	in	the	United	States.	It	is	clear	that	the	judgment	will	require	enforcement	somewhere,	and	
to	truly	get	at	the	assets	of	Chevron,	it	will	likely	be	in	the	United	States	(especially	given	that	the	
Chevron Corporation is headquartered in San Ramon, California).

With the health, environmental, and other problems facing the LAP due to the alleged 
violations by Chevron, simply having a declaratory decision in Ecuador is unlikely to suffice, and 
an enforcement of the Ecuadorian decision is essential to the vindication of their claims. Yet, even if 

Justice Lynch, on behalf of the 
bench, wrote that challenging 
the validity of a foreign judgment 
under the Recognition Act may 
only occur as a defensive measure 
in response to enforcement 
(similar to the “shield not sword” 
doctrine of estoppel in English 
contract law).
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LAP decides to tackle the obstacles they will likely face in enforcing 
the	unprecedented	$17.2B	decision	in	the	United	States,	will	this	
David have the resources to win the legal war of attrition against 
Goliath, one who happens to be the sixteenth largest public 
company in the world? The litigation has gone on for almost 20 
years and the end does not appear to be near. As the plaintiffs grow 
old and potentially die due to the very violations they have been 
attempting to seek redress for, and even with a landmark decision 
vindicating their claim in their hands, can the modern day David 
beat Goliath when the onerous legal system meant to support it 
instead further empowers the already powerful Goliath? 

… will this David have the 
resources to win the legal war 
of attrition against Goliath, one 
who happens to be the sixteenth 
largest public company in the 
world?

This article first appeared in The 
Court, an initiative of the Osgoode 
Hall Law School. 
This work is licenced under a 
Creative Commons Attribution –
Noncommercial – Share-Alike 2.5 
Canada licence.
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The 2012 London Olympic Games are going to see a whole new level of anti-doping activity. The 
centrepiece of this activity is what is known as the Athlete Biological Passport (ABP). It has been in 
the works for some time and has already been used extensively in the sports of cycling and athletics.

The Canadian Centre for Ethics in Sport (CCES), the organization in Canada charged with 
delivering Canada’s anti-doping program, is the first national anti-doping organization in the world 
to implement use of the ABP.1

Hilary Findlay

Which Passport Should I  
Take to the Olympic Games?
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The ABP is not a panacea for the detection of doping, but 
it does represent a paradigm shift in drug-testing practices. The 
difference is this: previously, anti-doping efforts focused on testing 
for the presence of a prohibited substance in an athlete’s system. In 
contrast, the ABP looks for indirect indicators of doping. In other 
words, with the ABP, a doping finding is based on circumstantial 
evidence, not direct evidence of use. This change also gives rise to a 
change in the potential defences to allegations of a doping infraction.

Anti-doping rules in sport identify two main categories of 
doping:

•	 the	use	of	prohibited	substances	(such	as	steroids	or	
amphetamines); and 

•	 the	use	of	prohibited	methods,	such	as	blood	doping	(this	is	the	extraction	and	reinfusion	of	
blood to the body) and use of erythropoietin (EPO). 2 

Both these methods have the effect of increasing the capacity of the blood to carry oxygen, and can 
boost performance in endurance sports. 

It is this latter category of doping (that is, blood transfusions and EPO), that is the current focus 
of the ABP. Basically, here is how it works …

Blood transfusions leave tell-tale signs in an athlete’s body that the ABP can pick up. There 
are three main characters in play: reticulocytes (baby blood cells), hemoglobin (an oxygen-carrying 
molecule in red blood cells) and the ratio between these two variables, known as “off-scores”. 
Reticulocytes and hemoglobin respond in predictable ways to blood doping:

Reticulocytes: When blood is withdrawn, the body recognizes that the red blood cells have been 
depleted and thus stimulates the bone marrow to produce more with the result that the young 
red blood cells are evident in the blood system in greater numbers than usual.3 When blood is 
re-infused into the body so as to increase the number of red blood cells, and thus the oxygen-
carrying capacity of the blood, the body recognizes this increase in red blood cells and decreases 
the production of reticulocytes, resulting in a decrease in their number in the blood.

Hemoglobin: Hemoglobin reflects the amount of total red blood cells in circulation. With blood 
doping, it responds in exactly the opposite direction to 
reticulocytes. The withdrawal of blood is characterized by 
a fall in hemoglobin concentration levels, while the re-
infusion of blood dramatically increases its levels.

The ABP provides a longitudinal record of biological markers 
including reticulocytes and hemoglobin concentration, and 
their resulting off-scores. While there may be variation between 
individual athlete profiles, an athlete’s own personal profile is, in 
fact, very stable. By using the APB, anti-doping officials can search 
for	unexplained	deviations	in	the	athlete’s	own	profile.	Using	a	
statistical modelling, it is possible to determine whether a variation has been caused by natural factors 

The Canadian Centre for Ethics in 
Sport (CCES), the organization in 
Canada charged with delivering 
Canada’s anti-doping program, 
is the first national anti-doping 
organization in the world to 
implement use of the ABP.

It is important to be clear here. 
The ABP does not prove a doping 
offence – notwithstanding all the 
rhetoric in the literature and press 
releases to the contrary. 
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(e.g. illness, bleeding, no high-altitude training or recent intense training) or may have been caused 
by some other external factor, such as blood doping. 

It is important to be clear here. The ABP does not prove a doping offence – notwithstanding 
all the rhetoric in the literature and press releases to the contrary. It simply indicates the probability 
that a deviant score is more likely to be a result of some external factor than a natural fluctuation in 
the athlete's profile. Such a fluctuation may be explainable and there are many reported reasons in 
the literature why scores may fluctuate. Deviations are subsequently scrutinized by a three-person 
Expert Panel and the athlete has the opportunity to provide further 
explanation for the abnormal deviation in the profile. 

From a legal perspective, defences of a doping allegation 
have typically been limited to questioning procedural errors in 
the testing process. The APB raises a number of other potential 
legal arguments. For example, what is the role of the ‘expert’ in an 
alleged APB-based infraction? In law, an expert can only provide 
an opinion, leaving the job of making the actual decision to a 
judge, jury or arbitrator. Expert statements in doping matters have 
sometimes been couched as conclusions, not opinions and, as such, 
prejudicially influence the actual decision-makers. Consider the 
following statement:

 In my opinion, there is a strong probability that the variation in the athlete's profile is due 
to blood doping.

This is an example of an opinion expressed as a probability for the truth of the proposition (that 
is, it speaks to the cause of the variation in the profile), as opposed to an opinion in relation to 
the probability of the evidence, given the proposition. The proposition is that the variation in 
the athlete's profile results from blood doping. It is up to the decision-maker(s) to determine the 
likelihood of the truth of the proposition.

There is another error, closely related to the one above, that can also easily occur, known as the 
Prosecutor’s Fallacy. The fallacy involves an incorrectly calculated probability, or a probability being 
incorrectly presented.

The ABP is based on a statistical model that predicts the probability that a deviation in an 
athlete's profile is abnormal. The model has a margin of error of 1 in 1000 instances (i.e., the model is 
statistically right 999 in 1000 times). It is then tempting to make the jump to say that 999 times out 
of 1000 an abnormal variation will be due to blood doping. This is the Prosecutor’s Fallacy.

In fact, the statistics, based on the model being applied to the athlete's profile, say nothing 
about the cause of the abnormal variation, only that it is highly probable that the variation is not 
due to natural reasons, i.e., that it is outside the statistically acceptable limits of variation that can 
be considered normal. It is the responsibility of the Expert Panel to consider the probability that 
the abnormal outcome cannot reasonably be explained by any other circumstance. The ultimate 

From a legal perspective, 
defences of a doping allegation 
have typically been limited to 
questioning procedural errors in 
the testing process. The APB raises 
a number of other potential legal 
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decision-maker(s), using the results of the ABP and the opinion of 
the experts, must then be sure to reach a “comfortable satisfaction”4 

that the abnormal deviation is as a result of the use of a prohibited 
method, and more specifically, blood doping. The Prosecutor’s 
Fallacy represents a subtle, yet significant, error in statistical logic 
and can lead to a false conclusion. The work of experts to exclude 
other alternatives to explain the deviation is imperative and 
necessary to any anti-doping conclusion.

A third interesting area for lawyers focuses on the science 
behind the ABP. What variables are included in the probability 
model used in the ABP and have deviations been properly represented? There is great complexity 
here. At least one sport scientist simply told athletes that they should “trust the science”. Interestingly, 
Michael Ashendon, a significant contributor to the development of the ABP, and one of the world’s 
foremost experts on blood doping, recently (March 2012) resigned as an expert panel member for 
the	International	Cycling	Union	(UIC)	and	refused	to	act	as	such	for	the	International	Association	
of Athletic Federation (IAAF) claiming an “over-exuberance in a lack of transparency” on the part of 
those sport organizations involving the ABP. He has accused the anti-doping movement of fostering a 
culture of omerta or “code of silence”.

The APB is a new and useful tool in the global anti-doping effort. The science is powerful. But 
we cannot ignore the legal aspects raised by this new anti-doping test. There is a delicate balance to 
be maintained between keeping competitive sport fair for all athletes and respecting the rights of 
individual athletes involved in sport.

Notes
1.  CCES increases Sophistication of Anti-Doping with Athlete Biological Passport Program. (June 23, 2011). 

Retrieved from: http://www.cces.ca/en/advisories-36-cces-increases-sophistication-of-anti-doping
2. EPO stimulates the production of red blood cells and is naturally found in the body. Synthetic, or 

manufactured, EPO, known as rEPO, is externally administered to boost red cell production.
3. Reticulocytes mature within 24 hours, thus seriously hampering direct testing for blood doping.
4. The standard of proof in doping cases is that of a “comfortable satisfaction”, which is described as being 

greater than a ‘balance of probabilities’ but less than ‘beyond a reasonable doubt’.

A third interesting area for lawyers 
focuses on the science behind the 
ABP. What variables are included 
in the probability model used in 
the ABP and have deviations been 
properly represented? There is 
great complexity here. 
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Next to drug trafficking, human trafficking has been described by various international sources 
as the second most profitable crime in the world. While there is virtually no country that is immune 
to	human	trafficking,	until	recently	and	following	the	enactment	of	the	United	Nations	Protocol 
to Prevent, Suppress and Punish Trafficking in Persons, especially Women and Children (known as the 
Palermo Protocol) in 2005, few efforts have been made to evaluate the counter-human trafficking 
interventions internationally and in Canada. Human trafficking has remained an understudied crime 
that knows no borders.

With the inception of ACT (Action Coalition on Human Trafficking) Alberta in 2008, 
the awareness of human trafficking in Alberta has grown, owing both to the efforts of federal and 
provincial government agencies and the efforts of ACT and other NGOs such as Not For Sale and 
Chrysalis Network. These agencies have mandates to raise awareness within the community and offer 
training to frontline service providers on human trafficking.

Human Trafficking: A Call for Reforms

John Winterdyk, Julie Kaye, and Lara Quarterman
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While domestic and international human trafficking is known 
to occur within and across Alberta’s borders, the actual experiences 
and needs of trafficked persons remain unclear and poorly defined, 
as does the way in which communities have responded (see, 
generally, Winterdyk et al., 2012). This article is drawn from 
the first (exploratory) study of its kind in Canada. It focused on 
consulting with agencies from various levels of government and 
non-governmental entities that have, or could, come into contact 
with trafficked persons. The project targeted a cross-section of 
agencies involved in all aspects of countering human trafficking, 
including those that assist in the investigation and prosecution of 
criminal cases and those that offer services and support to victims 
in trafficking (or those populations that are assumed to be vulnerable to trafficking). The intent of the 
research was to define the nature and scope of human trafficking in Calgary by drawing from existing 
knowledge in order to enhance localized responses to human trafficking. 

The findings of the study will be used to formalize protocols for responding to the rights and 
needs of internationally and domestically trafficked persons in the city of Calgary. The information 
can also be used by other communities wishing to establish or improve their response to human 
trafficking and should inform provincial policy discussions. 

Human Trafficking and the Law in Canada
Before presenting some of the key findings of the project, we provide a brief summary of the 

two key pieces of legislation that refer to human trafficking in Canada. The first, which became law in 
2002, is Section 118 of the Immigration and Refugee Protection Act (IRPA) which states:

(1) No person shall knowingly organize the coming into Canada of one or more persons by 
means of abduction, fraud, deception or use or threat of force or coercion, and

(2) For the purpose of subsection (1), “organize”, with respect to persons, includes their 
recruitment or transportation and, after their entry into Canada, the receipt or harbouring 
of those persons.

As noted above, in 2005 Canada ratified the Palermo Protocol by incorporating Section 279 into 
Canada’s Criminal Code, which states:

279.01 (1) Every person who recruits, transports, transfers, receives, holds, conceals or harbours 
a person, or exercises control, direction or influence over the movements of a person, for 
the purpose of exploiting them or facilitating their exploitation is guilty of an indictable 
offence.

279.011 (1) Every person who recruits, transports, transfers, receives, holds, conceals or 
harbours a person under the age of eighteen years, or exercises control, direction or 

While domestic and international 
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occur within and across Alberta’s 
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influence over the movements of a person under the age 
of eighteen years, for the purpose of exploiting them or 
facilitating their exploitation is guilty of an indictable 
offence.

279.04 For the purposes of sections 279.01 to 279.03, a 
person exploits another person if they:
(a) cause them to provide, or offer to provide, labour 

or a service by engaging in conduct that, in all the 
circumstances, could reasonably be expected to 
cause the other person to believe that their safety 
or the safety of a person known to them would be 
threatened if they failed to provide, or offer to provide, the labour or service; or

(b) cause them, by means of deception or the use or threat of force or of any other form of 
coercion, to have an organ or tissue removed.

The Methodology
In recognizing the inherent complexity and diversity of experiences represented by the single 

concept of human trafficking we sought the participation of a number of different perspectives as well 
as the adoption of a mixed method approach. 

To this end, we used an online survey comprised of 28 questions that were designed to 
gather information about the agencies represented by the respondents, their knowledge of human 
trafficking, their experience working on cases of human trafficking, including details of the cases 
they have identified, and how they view the response to human trafficking in Calgary. In total, 53 
(56.4% response rate) survey responses were received. The respondents included: frontline service 
providers, law enforcement agencies, federal and provincial 
government representatives, faith-based organizations, civil society 
organizations, and members of academia. In addition to the survey 
responses we conducted five focus groups with between three to five 
participants each. The focus groups responded to 13 questions that 
were informed by the survey data as well as any relevant discussions 
that emerged in the individual sessions.

Key findings
Several of the key findings of the report point to a lack of 

clarity around a number of significant issues, which individually 
and collectively speak to the challenges that face agencies and 

Several of the key findings of the 
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and collectively speak to the 
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and organization in providing the 
appropriate responses and services 
to victims of trafficking in Calgary. 

… the research underscores the 
need to improve strategies for 
raising public awareness about the 
realities of human trafficking in 
Calgary and to build the capacity 
of relevant services to provide 
effective support for the needs of 
trafficked persons through referral 
pathways. 
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organization in providing the appropriate responses and services 
to victims of trafficking in Calgary. In particular, in relation to the 
legal parameters, the following issues were identified.

•	 There	is	an	expressed	over-reliance	on	the	legal	definition	
of trafficking, especially since it was noted that various 
incidents of human trafficking are potentially falling 
outside of a criminal justice response.

•	 Concern	was	raised	about	the	sensationalism	around	the	issue(s)	of	human	trafficking	and	
the challenges this sensationalism presents for effectively identifying victims of trafficking.

•	 There	was	a	clear	call	to	clarify	the	definition	of	human	trafficking,	particularly	the	
element of exploitation, and to develop cross-sectional understanding of what constitutes 
trafficking.

•	 A	majority	of	the	respondents	felt	they	lack	the	necessary	and	appropriate	training	to	help	
detect and assist victims of trafficking. 

With this in mind, the research underscores the need to improve strategies for raising public 
awareness about the realities of human trafficking in Calgary and to build the capacity of relevant 
services to provide effective support for the needs of trafficked persons through referral pathways. 
According to research participants, ACT is seen to be an essential organization for creating awareness, 
facilitating collaboration among agencies involved in supporting victims of human trafficking and/or 
prosecuting perpetrators of the crime. However, it was suggested that ACT could expand its role as a 
co-ordinator and develop a dedicated case manager position. 

Conclusion
This research project sought to capture existing knowledge on human trafficking by identifying 

the experiences and needs of trafficked persons as seen by those on the frontlines addressing the issue. 
The results revealed that there are a number of significant gaps in 
how agencies and services identify and assist victims of trafficking. 
Some of the challenges to effective response involve the lack of 
understanding of the definition of human trafficking, an over-
reliance on the criminal justice definition of human trafficking, as 
well as unrealistic messaging and awareness-raising of the problem. 
Calgary and Alberta already have considerable capacity to respond 
to the human rights violation of human trafficking; to this end, 
we encourage greater involvement from the legal community 
to help address this issue, both with respect to the prosecution 
of perpetrators, and to the rights of victims of trafficking. Legal 
assistance is necessary on a number of fronts, such as navigating 

The results revealed that there are 
a number of significant gaps in 
how agencies and services identify 
and assist victims of trafficking. 
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navigating Temporary Residence 
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histories, and advocating for the 
legal rights of trafficked persons.
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Temporary Residence Permit applications, advising on irregular immigration status, addressing 
victims’ own criminal histories, and advocating for the legal rights of trafficked persons.

Human trafficking is a reality in Canada, and more specifically with respect to the focus of 
this article, a reality in Calgary. Based on the findings, it is imperative that in addition to clarifying 
and educating those in a position to identify and assist victims on the legal definition of human 
trafficking, we expand the existing response to include dedicated case management, and offer 
specialized training to better identify and serve victims of trafficking. 

This exploratory study has served to illustrate that much work still needs to be done if we are 
going to prevent human trafficking from becoming the most profitable crime in the world.
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Winterdyk, J., Perrin, B, & Reichel, P. (Eds.). (2012). Human trafficking: Exploring the international nature, 

concerns, and complexities. Taylor and Francis, Boca Raton, Fl.

Prof. John Winterdyk is affiliated 
with Mount Royal University 
in Calgary, Alberta; Ms. Julie 
Kaye is a PhD Candidate in 
the Department of Sociology, 
University of Saskatchewan. She is 
also the recent past Coordinator of 
the Calgary Chapter for ACT. Lara 
Quarterman was the Coordinator 
of the Calgary Chapter for ACT 
prior to Ms. Kaye.



Special Report:  Testing the Limits of Law July/August 2012

38

This is not my battle anymore. It’s the battle of everyone who loves freedom. 
Anyone who is against me is against freedom of speech. 

– Jim Keegstra

Introduction
Our law does not regulate expressions of desire or love. The same applies to the full range of 

other emotions such as rage, melancholy or euphoria. Even malicious lies and deceits largely pass 
without legal redress – and prosecutions where they can cause palpable harm – such as for misleading 
advertising and perjury are rare.

On the other hand, publicly stating anything that wilfully promotes hatred against any 
identifiable group can dispatch one to jail for two years with a criminal record. The issue of whether 
this crime unjustifiably limits our freedom of expression enshrined in the Canadian Charter of Rights and 

Freedoms would invariably reach the Supreme Court of Canada.
R. v. Keegstra was such a landmark freedom of expression case that aspects of this issue were 

considered in three separate trips to the Supreme Court of Canada between 1990 and 1996. In the 
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end, a closely divided Court upheld the crime of promoting hatred 
as a reasonable limit on expression. However, the case also generated 
intense debate on free expression and whether we can, and should, 
realistically control hate speech.

Background
In the summer of 1983, Canadians learned that a public high 

school social studies teacher in the small central Alberta town of 
Eckville had for years been teaching of a Jewish conspiracy to rule 
the world. In his class, he described Jews as “gutter rats” and “money thugs” who were simultaneously 
in control of capitalism, socialism and communism in a plot to destroy the Christian way of life.1 He 
described Jews as “treacherous,” “subversive,” “sadistic,” “money-loving,” “power hungry” and “child 
killers.” Jim Keegstra taught his students that Jews were to blame for historical calamities such as 
depressions, anarchy, wars, chaos and revolution. He did not advocate violence.

Keegstra had taught industrial arts, social studies, law, mathematics and science to both junior 
high and senior high classes at Eckville. He was well liked by students and staff, and he was regarded as 
an effective classroom manager and teacher.

Keegstra’s own brand of history was received with general complacency for about a decade. 
Despite rumours and some complaints over the years of what went on in Keegstra’s social studies class, 
little was done to investigate and discipline him. He was also the town’s mayor and an auto mechanic. 
It was not until a visit from a new school district superintendent in December 1981, in response to a 
complaint from a parent over the anti-Semitic content of his son’s essay, that the matter began to be 
taken more seriously. Keegstra was warned at that time to cease teaching the Jewish conspiracy as fact. 
On December 7, 1982, Keegstra was terminated from his teaching position after he failed to comply 
with that directive. He then lost his membership in the Alberta Teachers Association and his 14-year 
teaching certificate was revoked.

Initial Reluctance for a Criminal Charge
Despite what some viewed as a troubling violation of public trust, law enforcement was reluctant 

to lay criminal charges. The hate speech law, section 281(2) [now section 319(2)] of the Criminal Code, 
was widely considered unenforceable.2 No successful prosecutions under the law had been made since 
its inception in 1970. Now, a new Charter of Rights further strengthening the right of free expression 
had just been enacted.

Throughout the winter of 1983, the Keegstra matter received some publicity, but concerns 
were fading. It would have likely ended at the school board level if not for a rookie rural member of 
the Alberta Legislature being quoted in the press for also doubting the Holocaust, in April 1983. The 
re-ignited political controversy returned Keegstra to the spotlight and fresh evidence of what Keegstra 
had taught outraged the public and Alberta’s Attorney General. Political pressure to do something 
increased. Despite doubts about the robustness of the law, by the end of 1983 the Attorney General 
considered the case worth trying.

R. v. Keegstra was such a landmark 
freedom of expression case 
that aspects of this issue were 
considered in three separate trips 
to the Supreme Court of Canada 
between 1990 and 1996. 
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The Criminal Hate Speech Odyssey Begins
On January 11, 1984 Jim Keegstra was charged with 

criminally promoting hatred against an identifiable group by 
communicating statements while teaching social studies to students 
at Eckville High School from 1978 through 1982. Prior to trial, 
Keegstra applied to have the charge quashed on the grounds that 
the crime with which he was charged constituted a breach of his 
Charter freedom of expression.

He argued that not only did this criminal law unreasonably 
infringe his Charter guarantee to free expression, but that it also 
violated his Charter guarantee to a presumption of innocence. The law required him to prove his 
statements true in order to be acquitted.

The judge at his first trial in 1985 accepted none of these Charter objections. Keegstra was 
convicted by a jury and was fined $5000. Keegstra appealed the conviction. The Alberta Court of 
Appeal unanimously struck down the criminal charge under the Charter.

On further appeal to the Supreme Court of Canada, the crime was found to be constitutional by 
a four to three majority. All the judges agreed that the crime violated freedom of expression. However, 
the majority concluded that the law was justified as a reasonable limit on freedom of expression 
because hate speech might lead to psychological harm, degradation, humiliation and violence. The 
dissenting judges said the law went too far to trample expression.3 In the end, more judges had actually 
struck down the law than validated it.

The Supreme Court of Canada sent the matter back to the Alberta Court of Appeal for 
determination of other issues. The Court of Appeal quashed the conviction and ordered a new trial on 
the basis that the trial judge erred in not allowing Keegstra to challenge potential jurors for cause due 
to major pretrial publicity.4

The retrial began in March 1992, seven years after the first trial, and this one lasted four months. 
Twenty witnesses were called, of whom 17 were former students. Keegstra was again found guilty and 
this time was sentenced to a $3000 fine.

Keegstra appealed again to the Court of Appeal saying that the trial judge had erred in law when 
responding to jurors’ questions. A new (third) trial was ordered.5 Procedural issues were dealt with at 
the Supreme Court of Canada.6

The following year, the Supreme Court of Canada answered another appeal in the Keegstra case. 
This time it over-ruled the Alberta Court of Appeal and upheld the second conviction.7 Again the top 
court sent the case back to the Court of Appeal for sentencing. This time, the Court imposed a mere 
one-year suspended sentence, one year of probation and 200 hours of community service.8

Thus, 14 years from the time Keegstra was dismissed from his teaching job, after two long trials, 
three sentences, three hearings in the Supreme Court of Canada and six trials and appeals in Alberta 
costing an estimated million dollars, an unrepentant Keegstra was sentenced to the equivalent of a tap 
on the wrist.

Despite what some viewed as a 
troubling violation of public trust, 
law enforcement was reluctant to 
lay criminal charges. The hate speech 
law, section 281(2) [now section 
319(2)] of the Criminal Code, was 
widely considered unenforceable.
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Aftermath
Apart from the ultimately inconsequential sentence to 

accompany his conviction, Jim Keegstra’s personal life was seriously 
impacted by this ordeal. He taught for only 14 years, which 
coincidentally was the same length of the criminal process that 
dragged on after the loss of his career. He would never teach again. 
Having become an embarrassment to his community, Keegstra 
was defeated when he ran for re-election as mayor of Eckville in 
1983, shortly after the allegations arose. He was a conservative, 
rural eccentric thrust onto a big stage as the evil face of ethnic 
discrimination. Ironically, that public stage granted him 14 more 
years to publicize his opinions. The extensive media coverage of 
the cumbersome legal saga may even have garnered Keegstra more 
sympathy, contrary to the objectives of the law.

At his final sentencing hearing in 1996, Keegstra’s lawyer 
noted he had otherwise “led a blameless life and always worked and 
supported his family and his community . . . He has been impoverished and routinely vilified in the 
media . . . somebody had burned his house.”

The judge at the first trial drew a parallel with Keegstra’s obsession with the Jewish conspiracy 
theory to a drug addict. He described Keegstra “as much a victim of the crime as perpetrator.” The 
judge observed that Keegstra could not be rehabilitated and that the loss of his teaching privileges was 
a more serious punishment than anything the court could impose.

Now, at the age of 74, Jim Keegstra keeps a low profile. He is listed as living in Red Deer, 
Alberta. Messages left for him requesting an interview for this article were not returned.

Application of the Keegstra case
Of the seven Supreme Court of Canada judges who voted on the 1990 decision that upheld the 

constitutionality of the hate crime, only Chief Justice McLachlin remains on the Court.  She wrote 
the dissenting opinion that would have struck out the criminal offence on the ground that it assailed 
too much the Charter right of free expression. While that issue might be decided entirely differently 
today, 22 years later, with different judges on the Court and speech having been significantly further 
liberalized since 1990, it is unlikely to be reversed.

Keegstra was cited as authority in a 1992 case to uphold restrictions on obscenity.9 More recently, 
the Court narrowed the application of Keegstra. Before convicting, a court must consider the “totality 
of the evidence . . . [to] determine whether the respondents intended to target any section of the public 
distinguished by colour, race, religion or ethnic origin.”10

An example of how ineffective criminal prosecutions are to regulate content of speech is found in 
the case of former Saskatchewan native leader David Ahenakew. In December 2002 he told delegates 

On further appeal to the Supreme 
Court of Canada, the crime was 
found to be constitutional by a four 
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to a health conference that when he was a young man stationed 
in Germany, people told him Jews created the Second World War. 
That is simply reporting what others told him, but he went further. 
Ahenakew also told a reporter, perhaps not intending to speak 
publicly, that Hitler “cleaned up a lot of things,” and did the right 
thing when “he fried six million of those guys.” The taped interview 
was played and replayed across Canada. It triggered a public 
outcry owing to Ahenakew’s leadership position. After a tearful, 
televised apology, Ahenakew resigned his position on boards and 
commissions. His Order of Canada designation was revoked.

Ahenakew was convicted of the same hatred incitement 
crime in 2005, but his conviction was overturned on appeal. He 
was acquitted after his second trial. The judge said Ahenakew’s 
comments were “revolting, disgusting and untrue,” but the intent 
required was unproven. A year later, Ahenakew died of cancer at age 76.

Conclusion
Hatred is a subjective notion, much like opinions which are presented as facts. The Keegstra 

case serves as another example that freedom of expression is not absolute and the content of one’s 
expression can be criminal. Yet Keegstra also demonstrates how poorly suited the blunt instrument of 
criminal law can be to achieve this kind of social control.

Many critics have viewed the Keegstra prosecution as a huge waste of time and public 
resources.  The 14-year journey through the courts shows how difficult and impractical it may be 
to enforce speech laws. No actual harm or incitement to hatred 
need be shown to flow from the expressed content, and few 
Canadians can prove everything upon which they opine. It is not 
readily discernible what social value was realized from the Keegstra 
prosecutions.  Laws and courts cannot forcibly change human 
ideas and opinions. Criminalizing speech continues to be highly 
controversial today. This may explain why there have been few 
successful prosecutions since Keegstra and	why	the	United	States	
today protects free speech much more broadly than in Canada.

As a result of Keegstra, many Canadians believe that the best 
way to discourage offensive speech, if it can be discouraged at all, 
is through appropriate behavioural, civil and social responses – not 
through criminal prosecutions.

Thus, 14 years from the time 
Keegstra was dismissed from his 
teaching job, after two long trials, 
three sentences, three hearings in 
the Supreme Court of Canada and 
six trials and appeals in Alberta 
costing an estimated million 
dollars, an unrepentant Keegstra 
was sentenced to the equivalent 
of a tap on the wrist.

More recently, the Court narrowed 
the application of Keegstra. Before 
convicting, a court must consider 
the “totality of the evidence 
. . . [to] determine whether 
the respondents intended to 
target any section of the public 
distinguished by colour, race, 
religion or ethnic origin.”
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Statements by Jim Keegstra
“All they did was start getting mad at me, hating me. The minute you come up with a different idea and a 

different point of view, you’re in trouble.”

“Knowing the powers behind it, we knew it would go to trial.”

“The minute you start accusing men who call themselves Zionist Jews of subversive and perverted actions 

you are in trouble. You have no right to accuse them, according to this Hidden Hand which controls 

everything.”

“Scapegoats are very important. Platform? That doesn’t hurt them any. Do you really think that this platform 

they’re giving me is going to hurt them one iota? We’ve got so many apathetic and stupid people out there.”

“Well, the black cloud of fear and terror has descended on Canada. This is a defeat for all Canadians.”

“I’m just a little fish, man. I don’t amount to nothing.”

Peter Bowal is a Professor of Law 
and Craig Graham is an MBA 
student at the Haskayne School of 
Business, University of Calgary in 
Calgary, Alberta.
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8. 1996 ABCA 308
9. R. v. Butler, [1992] 1 S.C.R. 452
10. R. v. Krymowski, [2005] 1 S.C.R. 101



 July/August 2012

44

Columns 

 46 Human Rights Law
Linda McKay-Panos 
Universities,	the	Charter and Freedom of Expression

 50 Family Law
Rosemarie Boll
Opening Closed Doors – The Downside of Suing your Abuser

 54 Online Law
Margo Till-Rogers
Resources about Corporate Social Responsibility 

 57 Criminal Law
Phil Lister Q.C.
Corruption and Scandals – A Modest Proposal 

 59 Employment Law
Mark Borkowski
Avoiding Conflict – Six Simple Steps to Keeping the Peace

 63 Not-for-Profit Law
Peter Broder
B.C. Paves the Way for Community Contributions Companies

Employees
only!



July/August 2012

45

Human Rights Law

The law has always been quite complex about whether (or when) the Charter of Rights and 
Freedoms (Charter) applies to universities. Recently, there have been several cases involving freedom of 
expression (Charter s. 2(b)) that have addressed this issue. Charter s. 32(1) says:

32. (1) This Charter applies
(a)  to the Parliament and government of Canada in respect of all matters within the 

authority of Parliament including all matters relating to the Yukon Territory and 
Northwest Territories; and

(b)  to the legislature and government of each province in respect of all matters within the 
authority of the legislature of each province.

Universities, the Charter and  
Freedom of Expression

Linda McKay-Panos
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Human Rights Law

The issue is whether the term “legislature and government” includes 
universities (or other similar entities). A few Supreme Court of 
Canada (SCC) decisions provide some guidance. In RWDSA v 
Dolphin Delivery Ltd, [1986] 2 SCR 573, the SCC held that the 
Charter applies to “government action” and not to “private activity”. 
Further, the Court implied that the Charter might apply to 
“creatures of Parliament and the Legislatures”. Later, in McKinney 
v University of Guelph, [1990] 3 SCR 229, the SCC held that the 
fact that universities are incorporated by provincial statute or carry out a government objective does 
not make them part of the government. Justice La Forest held that the origins or purpose of the entity 
are not sufficient to render it subject to the Charter. This is especially the case if the university has 
autonomy to manage its own affairs. Courts need to look to the degree of involvement or influence of 
the government in a particular activity that has given rise to the Charter claim in order to determine 
whether the Charter applies. Finally, in Eldridge v British Columbia, [1997] 3 SCR 624, the SCC held 
that legislatures cannot escape their constitutional responsibilities under the Charter by delegating the 
implementation of their policies to private entities. Indeed, for the Charter to apply: 

1. the private entity in its entirety must be considered to be government; that is, based on 
the degree of control exercised over it by the government, it is clearly an organ of the 
government; or 

2. the particular activity must be considered to be “governmental”, e.g., through the 
implementation of a certain government program. 

Thus, while universities as a whole are not organs of the government, they may be subject to the 
Charter if a particular activity is said to be “governmental”.

Recently, there have been cases involving freedom of expression at universities where the issues 
have included whether the university is subject to the Charter.

In Pridgen and Pridgen v University of Calgary,	2012	ABCA	139,	the	University	of	Calgary	
disciplined two students for posting comments on Facebook with regard to the instructor of a 
course	taken	by	them	in	the	Fall	of	2007.	The	University	had	decided	such	comments	were	non-
academic misconduct and imposed discipline on both students, including several months of academic 
probation. The students were successful on judicial review by Madam Justice Strekaf, who ruled 
that	the	University	decision	was	unreasonable	in	law	and	also	infringed	Charter s. 2(b) (freedom of 
expression) and could not be saved by Charter	s	1.	Justice	Strekaf	also	said	that	the	University	is	“not	
a Charter-free zone.” Because the provision of post-secondary education is a specific objective of the 
Alberta legislatures, universities are acting as government agents in the delivery of post-secondary 
education under the Post-Secondary Learning Act, SA 2003, c P-19.5, which is a specific government 
policy. 

The Alberta Court of Appeal unanimously upheld Justice Strefak’s finding that the disciplinary 
decision	of	the	University	was	unreasonable	under	administrative	law	principles.	However,	two	of	the	

Thus, while universities as a whole 
are not organs of the government, 
they may be subject to the Charter 
if a particular activity is said to be 
“governmental”.
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Appeal Justices held that it was unnecessary to consider the issue of 
the application of the Charter to universities. 

In Lobo v Carleton University, 2012 ONSC 254, Justice 
Toscano Roccamo addressed an application to strike a statement of 
claim by anti-abortion activists that their Charter rights had been 
violated	by	Carleton	University.	Justice	Toscano	Roccamo	struck	
the statement of claim and distinguished Pridgen (ABQB) stating 
(para 14):

 … the Court made specific reference to the governing 
structure of the university in that case which involved significant government involvement.  
On this basis, the Court found the university was delivering a specific government program 
in	partnership	with	the	government.	By	contrast,	the	Carleton University Act,	1952	created	
an autonomous entity whose structure and governance is in no way prescribed by the 
government. Subsequent enactment of the Post-secondary Education Choice and Excellence 
Act in no way derogates from that autonomy.

Thus, whether the Charter applies to a particular university or university activities may depend on the 
content and interpretation of the legislation that enacts that university.

In R v Whatcott, 2012 ABQB 231 William Whatcott (Whatcott), an anti-abortion and anti-gay 
activist, was banned from campus under the Alberta Trespass to Premises Act, RSA 2000 c T-7 (TPA). 
On July 25, 2008, Whatcott was arrested by campus security for trespassing, when he was posting 
anti-gay literature on campus. Calgary Police then charged Whatcott with an offence under the TPA. 

After a trial, Judge Bascom of the Provincial Court of Alberta decided that Whatcott’s Charter 
right to freedom of expression (under s. 2(b)) had been violated. The activity that he found to be 
subject to the Charter	was	the	University	using	the	TPA to respond to a complaint about Whatcott’s 
flyers.	Mr.	Whatcott’s	challenge	was	not	to	the	legislation	itself	but	to	the	actions	of	the	University	
in	applying	the	legislation.	The	trial	judge	found	that	the	University’s	activity	had	prevented	an	
opportunity to participate in a learning opportunity, which created a direct connection between the 
University’s	governmental	mandate	and	the	impugned	activity.	Thus,	the	Charter applied, and Judge 
Bascom stayed the proceedings against Mr. Whatcott. The Crown appealed that decision to the Alberta 
Court of Queen’s Bench.

The Crown put forward three grounds of appeal (para 7):
i. the trial judge erred at law in concluding that the Charter applied at all in the circumstances 

of this case;
ii.  in the alternative, if the Charter did apply, the trial judge erred in finding Mr. Whatcott’s 

Charter rights had been infringed; and 
iii.  in the further alternative, if the Charter did apply in these circumstances and if Whatcott’s 

Charter rights had been infringed, then the trial judge erred in his application of section 1 of 
the Charter.

Human Rights Law

… whether the Charter applies 
to a particular university or 
university activities may depend 
on the content and interpretation 
of the legislation that enacts that 
university.
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 Court of Queen's Bench Justice P. R. Jeffrey dismissed the appeal. He agreed with the trial 
judge’s finding that the Charter applied, and once he determined this, he went on to examine 
whether the Charter was violated in this scenario. First, Justice Jeffrey agreed with the trial judge 
that Whatcott’s distribution of flyers fell within freedom of expression as protected by Charter s. 
2(b) (para 40). Second, he noted that campus security had used the trespass legislation to respond 
to an individual’s complaint about the content of the flyers. The trial judge was therefore correct 
in concluding that the effect of the enforcement of the provincial trespass legislation was to restrict 
Whatcott’s freedom of expression under the Charter (para 42).

Next, Justice Jeffrey analyzed whether the Charter infringement was nevertheless saved by 
Charter s. 1 as being reasonable and demonstrably justified in a free and democratic society. The trial 
judge had found that the university’s prevention of the distribution of flyers was not related to an 
objective	that	was	pressing	and	substantial,	and	thus	the	University’s	use	of	the	trespass	legislation	
could not be justified under Charter s. 1. Further, the trial judge concluded that the indefinite ban 
of	Whatcott	was	excessive.	Justice	Jeffrey	agreed,	and	added	that	the	University’s	use	of	handcuffs,	
its pat-down search and its imprisonment of Whatcott were all a disproportionate response to the 
peaceful distribution of flyers.

Thus, it would appear that legislative activities, such as those related to learning, the exchange 
of ideas and the advancement of knowledge (in Alberta), could provide the “governmental” nexus 
required to invoke the application of the Charter	to	the	University.	This	could	encompass	expressive	
activities such as flyer distribution and other displays of material that some people may find offensive.

Human Rights Law

Linda McKay-Panos, BEd. JD, LLM 
is the Executive Director of the 
Alberta Civil Liberties Research 
Centre in Calgary, Alberta.
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Opening Closed Doors –  
The downside of suing your abuser

Family Law

In the last issue of LawNow I outlined a number of good reasons why you might want to sue 
the person who is abusing you. However, there are an equal number of good reasons why you might 
choose to pass up a civil suit. Any one or a combination of the following options might be all you 
want or need. Where do you fit in?1

Court is not for me
1. You’ve simply had enough. Just leaving will let you move on with your life. 
2. You want to maintain the relationship and avoid conflict.
3. Many victims feel ashamed at having stayed in an abusive relationship for a long time. 

Talking about it can be even more humiliating, especially when other people don’t believe 
you or look down on you for it. Men abused by women are particularly vulnerable to 
society’s scorn, as are victims in same-sex relationships.

4. You might choose to forgive your abuser as part of your healing process.

Rosemarie Boll
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Other resources meet your needs
1. Resources for victims are available in shelters, through 

educational programs or in peer support groups. 
Professional and volunteer organisations can help you 
heal and learn how to avoid being drawn into another 
abusive relationship.

2. There are many abuser treatment programs. You might 
be satisfied if your abuser goes through a course of 
counselling, whether or not you choose to stay in the relationship.

3. Most provinces offer financial resources to victims of crime. A sum of money might give 
you enough independence to get on your feet and away from your abuser. 

4. You might choose to become a resource for other victims. Some people find meaning in 
their own suffering by helping others overcome theirs.

Criminal prosecution is enough for you
1. Convictions for assault, sexual assault, uttering threats, forcible confinement and 

intimidation can carry substantial sentences. Criminal harassment (stalking) is a 
particularly useful charge – section 264(1) of the Criminal Code protects the victim’s 
physical, emotional and psychological safety. You don’t have to be hit to be a victim of a 
crime.

2. Provincial court judges can grant peace bonds. The abuser must keep the peace, be of good 
behaviour, and obey certain conditions. The judge can order the abuser to stay away from 
you and not contact you for up to one year. If the abuser breaches the peace bond, he or 
she can be arrested again.

Family law remedies
Victims have several options to address or prevent violence. Most of them are swifter and more 
certain than a civil law tort action.

1. If you need immediate protection, you can apply for an Emergency Protection Order. 
EPOs are also called Emergency Intervention Orders, Victim Assistance Orders, Prevention 
Orders and Protection Orders. The requirements vary from province to province. Check 
the legislation where you live.

2. You can apply for a Restraining Order.
3. Depending on the nature of your relationship with the abuser, you might qualify for an 

Exclusive Home Possession Order to keep your abuser out of your home.

Family Law

Victims have several options 
to address or prevent violence. 
Most of them are swifter and 
more certain than a civil law tort 
action.



Column:  July/August 2012

51

Going all the way – suing in civil court 
Starting a lawsuit is a big commitment.

1. There are time limitations. You might be making life-changing legal decisions while you are 
still struggling with the consequences of abuse. You might already be stretched to the limit 
with other things – a move, a new job, single parenting, lack of financial resources, lack of 
family support, or religious or cultural pressures.

2. The complication of children – unless the abuser abandons his children, the two of you 
are connected for life. Civil lawsuits can drag on for years. Research shows that parental 
conflict is the number one predictor of poor outcomes for children after divorce. Are 
you confident that you can run the lawsuit and protect your children from the inevitable 
conflict with the other parent?

3. The complication of financial dependence – you might need child support, partner 
support, or health benefits from your abuser’s employer. Vindictive abusers can destroy 
property, quit jobs, hide income and assets, ruin your credit rating and jeopardise your 
employment.

4. It might spark retaliatory litigation – “You sue me for 
assault, I’ll sue you for defamation.”

5. Civil court isn’t civil. You will need to publicly confront 
your abuser in court, reveal deeply personal secrets, 
undergo stressful cross-examination and risk ridicule 
or indifference from family members or other people 
important to you.

6. Civil lawsuits are long, expensive, and complicated. 
7. Starting the lawsuit might wipe out the possibility of 

settling the family law action.
8. You might end up fighting battles in two levels of court at 

the same time – provincial court for the family law action 
and superior court for the tort claim.

9. If you have settled your family law action, you may have inadvertently given up your right 
to sue. The general release clauses in Separation Agreements and Minutes of Settlement 
might extinguish any tort claims that occurred before the date you signed the contract.

10. If you received a family court judgment, you might be up against the legal doctrine of res 
judicata. This is the principle that a matter can be litigated only once. If a judge gives you 
an Exclusive Home Possession Order because your spouse assaulted you, that EHPO may 
prevent you from later bringing a claim for damages based on the same assault.

11. You go all the way and get a judgment for damages, but your abuser has no money or 
assets. It is uncollectable. There is no insurance that covers domestic violence.

12. What if you lose?

Research shows that parental 
conflict is the number one 
predictor of poor outcomes for 
children after divorce. Are you 
confident that you can run the 
lawsuit and protect your children 
from the inevitable conflict with 
the other parent?
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Do a thorough cost/benefit analysis
Consider very carefully whether what you’ll have to put into 

the lawsuit is worth what you might get out of it. Know what you’ll 
be up against and the emotional and financial price you and your 
family might pay even if you’re successful. Look for the balanced 
approach that will best serve you and your family.

Notes
1 For excellent, in-depth analysis, see:
 “Striking Back: The Tort Action for Spousal Violence” by Laura Buckingham, in the Canadian Journal of 

Family Law (2007) 23 Can. J. Fam. L. 273 – 313.
 “Tort Claims in Family Law — The Frontier” by Georgina L. Carson and Michael Stangarone, in the 

Canadian Family Law Quarterly (2010) 29 CFLQ 253.

Family Law

The general release clauses in 
Separation Agreements and 
Minutes of Settlement might 
extinguish any tort claims that 
occurred before the date you 
signed the contract.

Rosemarie Boll is Staff Counsel with 
the Family Law Office of Legal Aid 
Alberta in Edmonton, Alberta. 
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Online Law

The concept of corporate social responsibility (CSR) draws together social, environmental and 
economic concerns with a view to making organizations not only fiscally responsible, but socially 
responsible. Through community investment, environmental stewardship and ethical employment 
practices, corporations, government and non-profit organizations demonstrate their commitment 
to good corporate citizenship. Recent years have seen CSR initiatives adopted by a greater number 
of businesses and non-businesses and many sources of information have been developed to assist in 
looking at what they are doing, how they are doing it, and how they can do it better. 

ISO 26000 of the International Organization for Standardization (ISO) provides guidance for 
organizations on principles and practices of social responsibility. This voluntary standard addresseses 
the integration, implementation and promotion of socially responsible behaviour. ISO 26000 breaks 
social responsibility down into seven core subjects: organizational governance, human rights, labour 
practices, environment, fair operating practices, consumer issues, and community involvement and 
development. Discovering ISO 26000 is an overview of the standard. International Standard ISO 

Resources about  
Corporate Social Responsibility

Margo Till-Rogers

www.iso.org/iso/discovering_iso_26000.pdf
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26000:2010 may be purchased from the ISO Webstore on ISO’s 

website or from the Standards Council of Canada Store.
Global Reporting Initiative (GRI) was one of the first 

reporting standards bodies and continues to play a strong leadership 
role with its Sustainability Reporting Framework. In March 2011, 
GRI published v.3.1 of the Sustainability Reporting Guidelines, 
offering additional guidance on reporting performance related to 
issues of gender, community and human rights. V.4 is currently 
under development and is expected to be released in May 2013. 

OECD’s Guidelines for Multinational Enterprises and the 
United Nations Global Compact	look	at	responsible	business	conduct	in	a	global	context.	The	UN	
site offers substantial tools and resources to assist organizations seeking to develop, implement and 
communicate policies furthering the principles of sustainable responsible business. 

CSR Europe is a group focusing on current developments in economic, social and environment 
responsibility in European business. For an overview of trends in CSR in different European countries 
see its publication A Guide to CSR in Europe. 

Closer to home, a range of materials is available for Canadian firms on the subject of corporate 
social responsibility. Industry Canada’s Corporate Social Responsibility website is a gateway to a number 
of resources, including a Sustainability Toolkit which contains information on topics ranging from 
corporate governance to purchasing and marketing for sustainability. The site lists a number of related 
resources and links, recent Industry Canada studies on CSR, and a list of organizations delivering 
training in the area. 

Small and medium-size businesses may find the Industry Canada SME Sustainability 

Roadmap particularly relevant. This modular resource aims to assist organizations in managing their 
environmental impact. The site steps through the business planning process and covers product 
development and purchasing, resource use, and waste management. Suggestions are set out for 
measurement, tracking and reporting of progress. 

Canadian Business for Social Responsibility is a non-profit organization lending support to 
businesses in the area of social responsibility. Their 2010 document CSR Governance Guidelines outlines 
a best practice approach for boards of directors on CSR governance. The report provides an assessment 
tool to assist organizations in benchmarking current CSR practices and sets out steps for further 
integration of social responsibility concepts. 

Imagine Canada provides leadership and policy direction for Canada’s nonprofit and charitable 
sector. Its site covers issues relating to corporate citizenship, 
including community investment practices, accountability and 
transparency, and corporate philanthropy. Imagine Canada’s 
Nonprofit Library makes available research and resources of interest 
to those working in the sector such as research conducted on 

Online Law

Through community investment, 
environmental stewardship and 
ethical employment practices, 
corporations, government 
and non-profit organizations 
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good corporate citizenship. 
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materials is available for Canadian 
firms on the subject of corporate 
social responsibility. 
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the Business Contributions to Community Research Initiative. Additional resources on the subject 
of corporate social responsibility can also be located by searching Imagine Canada’s John Hodgson 

Library database. The Caring Company Program offers guidance to corporations on implementing and 
maintaining community investment programs. To learn more about the program or to see a list of 
participants, visit .

To stay current on issues relating to CSR, there is CSRWire, a distribution service which 
disseminates corporate social responsibility and sustainability news, press releases, reports and 
events. For Canadian CSR news, see CSRWire Canada. For a web service that provides rankings on 
sustainability and CSR performance of companies in North America, Europe and Asia, visit CSRHub. 
The site also includes a blog that examines current trends in CSR. Registration is free for basic usage, 
or subscribe to access more detailed coverage of companies.

Interested in advertised examples of CSR at work? As part 
of their internal or external reporting processes, organizations 
often post information about CSR strategies they are employing. 
Some	places	to	check	are	the	‘About	Us’	section	of	corporate	sites	
(look for vision, mission and values statements as well as policy 
statements on CSR). Annual reports also often detail responsibility 
and sustainability programs and activities. Organizational sites such 
as the ones mentioned here also frequently include examples of 
members’ social responsibility initiatives.

Committing to CSR principles – there’s never been more 
help to do the right thing. 

Margo Till-Rogers is a librarian 
with the Centre for Public Legal 
Education Alberta (CPLEA) in 
Edmonton, Alberta.
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Criminal Law

Anyone who follows politics or even just reads the news knows that great political questions and 
issues of public philosophy often get set aside from the political agenda because of the intervention 
of scandals involving a few individuals. The media, and therefore the public, are focused on whether 
X did or did not pay/bed so and so. Can these scandals be prevented? I think some of them can and I 
have a modest proposal to make public life a lot less susceptible to allegations and royal commissions 
about one scandal or another.

Let’s analyze scandals a bit. There are two basic types – money and sex. Well, sex is here to 
stay so I am not going to comment on that. Besides which, Canada hasn’t had a good sex scandal 
since Gerda Munsinger in 1963, so let’s leave those to the British (the French aren’t very scandalized 
by anything sex-related anyway, and the Americans are so constantly being scandalized by one sex 
scandal after another that it gets to be boring). So I will focus on corruption and money-based 
scandals. 

Corruption and Scandals – 
A Modest Proposal

Phil Lister, Q.C.
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At its most basic, the function of government is to hire people 
and companies and pay them to do something. It hires soldiers and 
policemen and social workers, lawyers and judges, construction 
workers and scientists. It hires supervisors and accountants to keep 
track of those people, and auditors and managers to keep track of 
them. It hires companies to build jails and hospitals and roads and 
bridges and to make tanks and planes and trucks and computers. In 
turn, people want to be hired, or they want their company or their 
cousin or their needy neighbor to be hired for something. At the 
same time, the business of politicians is to get elected or re-elected. 
This means they need money to print signs and brochures, to rent 
offices and telephones, to run ads, etc. How do these ambitions 
mesh? Well, the same way every time!

People and companies are sometimes motivated to donate money to politicians in the hope 
that, if elected, they will favour them or their company or their cousin etc., and give them a contract. 
They	think	that	their	campaign	receipt	carries	an	unspoken	IOU	of	a	future	favour.	Political	
candidates, eager for the money so they can finance their campaign, may not discourage donors 
from thinking: “you scratch my back and when elected I will scratch yours – I will remember which 
company gave my campaign money.” Nothing is ever said, it’s all implicit, but it’s sometimes there, 
unspoken, in every such interaction, at least on one side: the hope of an unspoken obligation.

If it ever gets explicit and someone says “I will donate to your campaign if you help me get 
something that I want” or “if you donate to my campaign, I will vote for you to get the bridge 
contract, etc,” that is bribery and they get charged with a criminal offence. But when it’s unspoken 
and just expectations (99% of which end up being disappointed as most public officials discharge 
their duties honestly and on the basis of good reasons) it can never be prosecuted. Some politicians 
may seek to exploit their donors, who are allowed to hope that they will have the inside track on 
something, and some donors may seek to exploit politicians, thinking that their money can create a 
sense of obligation. But no one ever says it, so the system rolls along. When it gets too explicit then 
we have a scandal and everyone piously yells: “corruption!” But our 
system of campaign financing makes this inevitable occasionally, 
and then the press has another feeding frenzy about all the 
dishonesty.

So what’s my modest proposal and my solution to this 
problem? Simple! We abolish campaign contributions – no one 
can donate money to a political candidate or party or to anyone 
supporting them. The government will pay each party a sum based 
on its popular vote or number of seats or as per some formula, and 
that’s all the money it gets. We partially have that already but it is 

If it ever gets explicit and someone 
says “I will donate to your campaign 
if you help me get something that 
I want” or “if you donate to my 
campaign, I will vote for you to 
get the bridge contract, etc,” that is 
bribery and they get charged with a 
criminal act. 
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in the process of being repealed. I say it should be preserved and extended and no money donations 
or receipts should be allowed at all. You can work on your own time for your favourite candidate but 
you cannot give him or her money or goods.

“Too expensive,” you say. “Where is this money going to come from?” Well, it won’t cost the 
government a penny! That’s the beauty of this proposal. You see, right now political donations are 
tax deductible. If we abolish donations we also abolish the tax deductions. So the taxpayers will pay 
income tax on all their taxable income, not on the last 99% or 95% or whatever is left as net income 
after they have deducted their political contributions, as they do now. This will actually make money 
for the government and not cost it anything.

Yes, it would work. You’re welcome.

Criminal Law

Phil Lister, Q.C. is a lawyer 
practising in Edmonton, Alberta.
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Employment Law
Employees

only!

One of the most challenging roles of an effective manager is that of “peacekeeper”. Resolving 
conflicts in the workplace takes negotiation skills, patience, and a healthy dose of emotional 

intelligence.
Recently, I interviewed Susan Steinbrecher, an author, executive coach and speaker who is 

CEO of Steinbrecher and Associates, a management-consulting firm, to gain further insight into the 
tumultuous world of conflict resolution.

A licensed mediator, Steinbrecher recommends a conflict resolution model that involves six 
basic steps and three golden rules.  

“In any dialogue, there are two fundamental needs that must be met – the ego need and 
the practical need”, shares Steinbrecher. The ego needs are: to be listened to, valued, appreciated, 
empathized with, involved, and empowered. The practical need refers to the obvious: the reason for 
having the discussion that focuses on the conflict that needs to be solved.

To address both needs, employ the three golden rules of engagement:
1. listen and respond with empathy;
2. be involved; ask for the other person’s opinions, ideas and thoughts; and
3. maintain and affirm self-esteem.

Resolving Conflict:  
Six Simple Steps to Keeping the Peace

Mark Borkowski 

http://en.wikipedia.org/wiki/Emotional_intelligence
http://en.wikipedia.org/wiki/Emotional_intelligence
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Remember, 55 percent of a message from sender to receiver 
is done so via body language. Thirty-eight percent is conveyed by 
tone of voice and only seven percent by word choice. The body, soul 
and heart cannot lie – unless you are a diagnosed sociopath! So keep 
these things in mind when responding.

Here, Steinbrecher uses the example of the employer or 
manager, and employee. The most important thing to keep in mind 
is that if the employees don’t feel that they were heard or that they 
have achieved a “win” out of the discussion then they will not be 
motivated or resolve to change. 

“It comes down to compliance versus commitment,” adds 
Steinbrecher. “Without question, the person involved in the discussion or conflict resolution will 
be far more committed to the outcome if they feel empowered by it”. As you go through the six-
step process, look for ways to weave in the golden rules: listening and responding with empathy, 
maintaining or affirming self-esteem and involving the person.

 Six Steps To Conflict Resolution
1.  Discuss the situation in a respectful manner. Example: “John, I noticed you’ve been late a 

few times this week, which seems out of character for you – you’re always so reliable!” Don’t 
say, “You are always late.” This just gets the person’s back up.

 2.  Be specific. If you say, “I noticed that on Tuesday, Thursday and Friday you were 30 
minutes late,” the person realizes you are aware of the situation and that they have to 
address the issue. Their explanation is a perfect opportunity for you to listen and respond 
with empathy. Remember: you do not necessarily have to agree with someone to empathize 
with them. You are simply attempting to put yourself in that person’s shoes – if only for a 
moment – not condemning or condoning the behaviour.  

3.  Discuss how a conflict (or problem) impacts you, the work group, or the project. “John, 
I am not sure you are aware of the full impact of the conflict between you and Steve. The 
other employees are witnessing this, and it is making them uncomfortable…What do you 
feel is going on?” Remember, you are asking, not telling. 

 4.  Ask for the specific cause of the conflict. “John, from your perspective, what is happening 
here? You get along well with most everyone here so what is causing the conflict?” 
Remember to empathize again after their response, rather than say, “Yes, but you’ve got to 
get along.” The word “but” negates everything positive you just said.

 If you have to fall on a conjunction, pick “and”. “Yes, I can imagine the challenge this 
presents – and we need to come up with a solution. What ideas might you have?” 

5.  Ask for the solution. For instance, “What do you think you need to do to help solve this 
situation? What is your next step?” This brings in accountability. 

Remember: you do not necessarily 
have to agree with someone to 
empathize with them. You are 
simply attempting to put yourself 
in that person’s shoes – if only for 
a moment – not condemning or 
condoning the behaviour.
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6.  Agree on the action to be taken. This step is often missed and it’s the most important one. 
Think of it as a recap. “So John, what I am hearing you say is that you are going to talk to 
Steve (discuss details). By when were you thinking of doing that?” The last step is to close 
on a positive note and ask them to get back to you on the outcome. 

Employment Law

Mark Borkowski is president 
of Mercantile Mergers & 

Acquisitions Corporation, a 
mid market M&A brokerage firm 
in Toronto, Ontario. Contact 

Susan Steinbrecher, executive 
coach, speaker and author, is CEO 
of Steinbrecher And Associates, 
Inc., a management consulting 
firm that provides professional 
development services.

www.mercantilemergersacquisitions.com
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Not-for-Profit Law

This May Royal Assent was given in British Columbia to the first Canadian legislation permitting 
establishment of an innovative new type of corporate entity, the Community Contributions 
Company (CCC). The new entity differs both from traditional non-share capital corporations and 
cooperative corporations, which have until now been the principal corporate vehicles for undertaking 
work with a defining societal (i.e. primarily non-economic) purpose in Canada. 

Unlike	non-share	or	cooperative	corporations,	which	have	members,	a	CCC	can	have	
shareholders. As well, the structure provides for potential payment of dividends. Any such payments, 
however, would be at odds with section 149(1)(l) of the federal Income Tax Act as currently worded. 
Section 149(1)(l) is the federal legislative provision under which a wide range of non-charitable 
organizations are granted exemption from tax on their income. The section affords status based on 
an entity being establishing and operated exclusively for a purpose or purposes other than profit, 
and precludes income being payable to or otherwise made available for the personal benefit of any 
proprietor, member or shareholder. CCCs are, therefore, at present considered for-profit companies. 

The provisions for CCCs are embedded in the province’s Business Corporations Act and were 
enacted under the B.C.’s Finance Statutes Amendment Act, 2012 (Bill 23), so the entities are effectively 

B.C. Paves the way for  
Community Contributions Companies

Peter Broder 
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a	type	of	business	corporation.	Under	the	legislation,	as	well	as	
having an express societal purpose, an asset lock is placed on 
the entity’s property and its distribution of dividends (or other 
securities payments based on the company’s profitability) is 
restricted by regulation. Additionally, a company in this category 
must publish an annual report outlining certain of its financial 
transactions and its community benefit activities. These features 
distinguish CCCs from standard for-profit companies. 

The Regulations related to CCCs, which will flesh out exactly what the parameters for the new 
entities will be, are still pending at the time of this writing. 

The characteristics of B.C.’s CCC parallel those of some of the new types of corporations 
that	have	emerged	in	other	jurisdictions.	A	number	of	years	back,	the	United	Kingdom	introduced	
the	concept	of	the	Community	Interest	Company	(CIC).	In	the	United	States,	Vermont	and	some	
other jurisdictions have enacted laws permitting low-profit limited liability companies (L3Cs). Both 
these legal forms contemplate an asset lock (a provision in the constating documents or elsewhere 
preventing use of specified assets for unintended purposes) and restrictions on the amount of return 
investors can get on the capital they put into the corporation. 

There is some debate over whether the better approach is for CCCs, CICs, L3Cs or similar 
legal forms to be subject to mandatory restrictions on how much profit they can distribute to their 
investors or, alternatively, whether they ought to be required to demonstrate a minimum quantifiable 
amount of societal benefit to retain their status. 

Although limiting and monitoring financial transactions can be easier than assessing social 
impact, most of the legislation in this area provides for some mechanism to identify and/or gauge the 
contribution to community of these types of entities. 

Britain introduced CICs in part because that jurisdiction does 
not use the non-share capital corporation structure that is common 
in	Canada	and	the	U.S.	Pre-CICs,	in	the	U.K.	most	community	
benefit activity had to take place under the auspices of charities to 
receive preferential tax treatment. That said, it should also be noted, 
certain categories of mutual benefit organizations have also long 
been recognized in Britain. and are generally not subject to tax of 
their income.  

CICs were seen as a way to deal with, and in particular a 
means to capitalize, social enterprise activities that did not fall 
within the definition of charity. Prior to CIC legislation there was 
not a suitable legal form in Britain for certain socially beneficial 
revenue-generating activity that did not qualify as charitable.  Given 
this, it was sometimes difficult to underwrite this type of work 

The characteristics of B.C.’s CCC 
parallel those of some of the new 
types of corporations that have 
emerged in other jurisdictions. 

Notwithstanding the appeal of 
its novelty, to date there has been 
limited take up of the opportunity 
to use the new legal form. In 
part, as well as owing to limits 
of its preferential tax treatment 
this may be because social capital 
financing remains an emerging 
field, and investment and 
revenue-generation models are 
still largely untested. 
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because charitable monies were not available for it and because a market return on investment could 
not be achieved given the costs of fulfilling a social mission. If such activity was structured as a for-
profit endeavour it became vulnerable to takeovers owing to its perceived below market performance. 

Providing a hybrid legal form was viewed as potentially promoting this type of activity and well 
as certain other socially beneficial endeavours. Even though, as a unitary state, Britain can more easily 
control the coordination of corporate status and tax treatment, the form has not been granted tax 
privileges akin to charities. Rather, there has been some indirect tax relief granted to individual and 
corporate investors. 

Notwithstanding the appeal of its novelty, to date there has been limited take up of the 
opportunity to use the new legal form. In part, as well as owing to limits of its preferential tax 
treatment this may be because social capital financing remains an emerging field, and investment and 
revenue-generation models are still largely untested. 

In	the	U.S.,	L3Cs	were	seen	as	a	mechanism	to	unleash	the	
market to accomplish social good. However, progress in use of the 
new	form	has	been	fitful.	Like	Canada,	the	U.S.	is	a	federal	state,	
with tax treatment of organizations and those who contribute 
to them generally determined by the national, rather than local, 
governments. Although there has been some coordination of L3C 
legislation	with	federal	rules	in	the	U.S.	establishing	parameters	
with charity program-related investments, broader cooperation 
between the federal and state governments in this area has not 
yet occurred. Absent such cooperation the pace of growth in the 
popularity of L3Cs is likely to be limited. 

It is certainly a welcome development that Canadian – or at 
least British Columbia – legislators are making efforts to facilitate 
the work of the voluntary sector, rather than devoting their time 
to curtailing funding or focusing on what new regulations ought 
to be imposed on groups that are often already overburdened with 
administrative obligations. But for those efforts to fully realize their 
potential more work needs to be done in aligning federal and provincial policy and in developing 
models and tools so the merit of use of this new corporate form becomes more apparent and its use 
more appealing. 

It is certainly a welcome 
development that Canadian 
– or at least British Columbia 
– legislators are making efforts 
to facilitate the work of the 
voluntary sector, rather than 
devoting their time to curtailing 
funding or focusing on what new 
regulations ought to be imposed 
on groups that are often already 
overburdened with administrative 
obligations. 
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Foundation.
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