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Social media is a huge part of our everyday lives. 
But it’s not all good! This issue looks at various aspects 
of social media – from defamation and use in criminal 
investigations, to privacy and workplace concerns, 
among others. We also look at water policy and law.
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Posting Perils: 
Defamation in the 
social media era
Evan Oikawa

Social media and the Internet have 
raised new issues in defamation law and 
challenged Canadian courts.

U.S. Congresswoman Taylor Greene was in 
the news recently for posting controversial 
comments on Facebook about Democrats and 
the FBI. In response to a CNN article about 
these comments, Greene tweeted: “Many 
posts have been liked. Many posts have been 
shared. Some did not represent my views.”

Greene’s tweet shows the nature of 
information communicated through social 
media. It is interactive and easily accessible, 
and can be shared broadly. Perhaps most 
importantly, it has the potential to be accepted 
at face value, as recent events in the U.S. 
suggest.

The nature of social media and the Internet 
has raised new issues in defamation law, which 
Canadian courts have grappled with in recent 
years. In this post, I will comment on a couple 
notable cases addressing some of these issues. 
But first, I will provide a brief description of 
defamation law principles.

What is Defamation?

Defamation occurs when an individual 
publishes false and harmful statements about 
another person that would tend to lower that 
person’s reputation in the eyes of society. 
Spoken defamation is called slander, whereas 
written defamation is referred to as libel. 
Defamation on the Internet is sometimes 
called cyber libel.

To succeed in a civil claim for defamation, 
a plaintiff must show that the defendant’s 
statements:

1. referred to the plaintiff,

2. were defamatory, and

3. were published to a third party.

A court will assess the nature of the statements 
through the eyes of a “reasonable person” – 
a person who is reasonably thoughtful and 
informed, and not overly fragile. It is the 
overall effect of the words that matter, not the 
defendant’s intention. (Although, intention or 
motivation is relevant to a finding of malice, a 
concept discussed below.)

Defences to a Defamation Claim

If the plaintiff successfully proves the legal 
elements outlined above, the onus shifts to the 
defendant to defend themself. A defendant 
can raise several defences to avoid liability. 
These include justification and fair comment.

Justification applies when the defendant 
proves the statements in question are 
substantially true. But defendants should be 
cautious. Relying on this defence and failing to 
prove it may result in a finding of malice and 
increased damages.

Another possible defence is fair comment. 
This defence protects statements of opinion, 
so long as they are supported by true facts. To 
establish this defence, a defendant must show, 
among other things, that anyone could have 
reasonably held the defendant’s belief.

https://www.cnn.com/2021/01/28/politics/kfile-marjorie-taylor-greene-removes-social-media-posts/index.html
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Malice

A defendant may make the defamatory 
statement knowing it was false, or with 
reckless indifference as to whether it was or 
not. Or they may make the statement to injure 
the plaintiff out of spite or animosity. In these 
cases, a court may find malice. Such a finding 
negates any defence the defendant might 
advance and increases the plaintiff’s damages.

Damages in Internet Defamation Cases

What makes Internet defamation different? 
Unlike with traditional media, Internet users 
can post information to the web immediately. 
As well, such content is easily and widely 
accessible, and has the potential to be taken 
at face value. So, Internet defamation has 
the potential to be more damaging to an 
individual’s or corporation’s reputation. 
Indeed, a court may consider this – the “mode 
and extent” of publication – when assessing 
damages. (Damages are money awarded to a 
plaintiff to compensate them for harm.)

Pritchard v Van Nes, a British Columbia case, 
shows that Internet defamation can lead to 
serious harm to an individual’s reputation – 
and to a substantial damages award. Let us 
look at the details of this case.

The plaintiff, a school teacher, and defendant 
lived next to each other. Tensions had been 
brewing between the two for several years. 
Because of this, the defendant posted 
numerous comments about the plaintiff to 
her Facebook page – comments which her 
Facebook “friends” piggybacked off with 
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s remarks of their own. In total, these comments 
suggested the plaintiff was a paedophile. One 
of the defendant’s Facebook friends copied 
the defendant’s initial post and forwarded it to 
the principal of the school where the plaintiff 
worked. Unsurprisingly, this resulted in serious 
harm to the plaintiff’s reputation.

At trial, the court noted that anyone posting 
to Facebook would understand some degree 
of distribution – possibly widespread – could 
follow. Particularly so in this case, where 
the defendant had no privacy settings in 
place. The court found the defendant liable 
for the republication of her comments on 
Facebook. The court also found the defendant 
responsible for the third-party comments 
which spawned from her initial posts.

Given the seriousness of the allegations, 
which were unfounded, the court awarded 
the plaintiff $50,000 in general damages to 
compensate him for the harm he suffered to 
his reputation. To denounce the defendant’s 
thoughtless conduct, the court also awarded 
the plaintiff $15,000 in punitive damages.

Intermediary Liability

Another issue that arises in the context of 
Internet defamation is intermediary lability. 
That is, can a court hold a person responsible 
for comments made by a third party? 
According to case law, in certain circumstances 
the answer is yes.

Let us look at Baglow v Smith, a case which 
addresses this question.

The plaintiff, John Baglow, ran a website called 
Dawg’s Blawg. On it he published left-wing 
commentary on political and public interest 
issues, including Canada’s involvement in 
Afghanistan. Specifically, Baglow posted 
a commentary supporting Omar Khadr’s 
repatriation to Canada.

Mark and Connie Fournier, two of the three 
defendants in the lawsuit, moderated an 
Internet message board called Free Dominion. 

https://www.canlii.org/en/bc/bcsc/doc/2016/2016bcsc686/2016bcsc686.html?autocompleteStr=pritchard%20v%20van%20nes&autocompletePos=1
https://www.canlii.org/en/on/onsc/doc/2015/2015onsc1175/2015onsc1175.html?autocompleteStr=baglow%20v&autocompletePos=2
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The couple described the website as a 
venue for people to express conservative 
viewpoints. Roger Smith, the third defendant, 
often published on Free Dominion under the 
pseudonym Peter O’Donnell.

In 2010, Smith published a lengthy comment 
on Free Dominion which likened Baglow’s 
comments about Khadr to support for the 
Taliban. Baglow objected to this commentary 
and asked the Fourniers to take it down. They 
refused, and Baglow sued.

As noted above, to prove a defamation 
case, a plaintiff must show the defendant 
published the statements in question to a 
third party. Here, the Fourniers argued that 
holding a message board and its operators 
liable as publishers would be a violation of the 
guarantee of freedom of expression. They also 
argued that message boards, as software, are 
content-neutral, like hyperlinks.

The court rejected these arguments. In the 
court’s view, message boards are not content-
neutral. Indeed, the whole purpose of them is 
to provide content. In this case, the Fourniers 
had decided to set up Free Dominion as a 
politically conservative venue on the Internet. 
And as moderators, they could control content 
on the message board.

In the court’s view, accepting the Fourniers’ 
position would deprive potential plaintiffs 
of a means to correct reputational damage 
because most individuals post online 
anonymously. This would impair the delicate 
balance between freedom of expression, on 
the one hand, and the value of an individual’s 
reputation, which defamation law seeks to 
protect.

In the end, the court concluded that the 
publication element of defamation applied 
to all three defendants, even though the 
Fourniers themselves did not post the 
defamatory comments. (Unfortunately for 
Baglow, his claim ultimately failed as the 
defendants successfully proved the defence of 
fair comment.)

Conclusion

Social media is now part of many people’s 
everyday life. Each day, more and more users 
join platforms such as Facebook and Twitter. 
It has never been easier to post content to 
a broad audience. Yet, this ability carries 
with it certain dangers, including the risk 
of a defamation lawsuit. In many cases, the 
damage caused by defamatory statements is 
serious and irreversible. Thus, the courts seem 
willing to grant significant damages awards, as 
shown in Pritchard.

Unlike in other places such as the U.S., 
Canadian courts may find an individual liable 
for defamation published by a third party. 
Those with control over potentially defamatory 
content should be aware of this risk.

In the end, in this era of instant 
communication, we should all be aware of 
the potential for liability in defamation. And 
the fine line between legitimate criticisms and 
defamatory statements.

Evan Oikawa

Evan is a lawyer and mediator-in-training, with 
a focus in employment and labour law. He is 
currently an officer with the Ministry of Labour 
and Immigration, where he represents the Director 
of Employment Standards in employment-related 
disputes. The above information represents the 
author’s views alone and is not official government 
information.
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Social Media 
and Criminal 
Investigations: Public 
content and its role in 
solving crimes
Lee Klippenstein

Publicly available social media 
influences criminal investigations, with 
costs and benefits to both society and 
police services.

Social media has introduced new ways of 
both committing and solving crimes into 
our increasingly digitized world. Services 
like Facebook, Twitter and Instagram create 
opportunities for criminal activity. They 
also allow police services to scour publicly 
generated user information – posts, pictures, 
videos and personal information. This article 
examines how publicly available social media 
content influences criminal investigations, 
and the associated costs and benefits to both 
society and police services.

Open Source Intelligence: The data 
social media leaves out in the open

According to Ryerson University’s Social 
Media Lab project, as of July 2020, 94% of 
adult Canadians have at least one social media 
account. Within this large number of users, 
daily activity varies greatly. While some never, 
or hardly ever, use their accounts, others post 
constantly about every aspect of their lives. 
Either way, these accounts can offer anything 
from a tiny glimpse into a user’s life to a 
candid picture of their daily activity.

For criminal investigations, the information 
these accounts generate is relevant to 
the practice of Open Source Intelligence 
(OSINT). OSINT is the collection of public 
records, including social media content, for 
investigative purposes. Police forces use this 
practice to gather and analyze vast amounts 
of publicly available information to uncover 
evidence for some purpose.

Police acquire OSINT material in two ways:

1. manually through targeted online searches, 
or

2. by using complex algorithms and 
surveillance programs that mine, classify 
and store information on an ongoing basis.

OSINT finds content that is publicly accessible. 
Most social media platforms’ default security 
settings make users’ posts “public”. The billions 
of social media accounts online then create 
an enormous amount of material available for 
OSINT practices.

Even in the absence of a social media 
presence, individuals can be captured in 
photographs or posts made by friends, or even 
strangers, that ultimately end up online for 
all to see. Social media has therefore created 
an online space that theoretically excludes no 
one.

https://socialmedialab.ca/2020/07/13/the-state-of-social-media-in-canada-2020-a-new-survey-report-from-the-ryerson-social-media-lab/
https://socialmedialab.ca/2020/07/13/the-state-of-social-media-in-canada-2020-a-new-survey-report-from-the-ryerson-social-media-lab/
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The Rise of Social Media in Criminal 
Investigations

Facebook was created in 2004 but was not 
mentioned in a Canadian court decision until 
2008. At that point it had already reached 100 
million users. The Supreme Court of Canada 
did not address Facebook until 2013 in the 
case of R v. Vu, a landmark decision about 
search warrants for personal computers. In 
this case, the court only mentioned the social 
media platform as the accused’s account was 
open on his laptop when it was seized. The 
site’s publicly available content was not an 
issue.

As users posted photos and videos to social 
media, there was a “frenzy in cyberspace” 
to name, shame and bring those involved 
to justice. Individuals forwarded identifying 
information to criminal investigators. All 
told, police laid 912 charges against 300 
alleged rioters. We also see this playing out 
as investigators track down those involved in 
the riots at the Capitol in Washington, D.C. in 
January of this year.

While this may seem like a great benefit to 
police services, there are also drawbacks to 
this unsolicited evidence. Innocent bystanders 
may be wrongly accused. And unverified 
material can lead to investigators wasting 
valuable time following irrelevant leads.

How and When do Investigators use 
Social Media?

Large-scale public events are not the only way 
police have used social media to investigate 
crimes. Online threats, murders, weapon 
possessions, sexual assaults and countless 
other offenses have gone to court with 
prominent social media evidence gathered by 
investigators.

There is no clear answer as to how and when 
investigators use this evidence. Generally, it 
falls in line with police practices outside of the 
digital world. In a 2018 interview with Global 
News, a Calgary Police member stated “we 
don’t have any special access to social media 
beyond those privacy settings” which users 
can set for their own accounts. For publicly 
available posts then, investigators are free to 
act as if they are patrolling city streets. What 
they “witness” is fair game for investigations.

Policing the digital world is, however, not 
the same as policing a community’s physical 
space. Social media posts have a permanence 
not available in the real world. A police officer 
who sees a post made weeks ago with threats 
of violence is much different than overhearing 
that same threat made on a street corner. The 
first example exists long after the relevant 
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Today, a Westlaw database search returns over 
5000 Canadian cases for “Facebook,” and over 
800 combined for “Twitter” and “Instagram”. 
This shows how prominent social media has 
become over the last decade, not just in our 
daily lives but also in legal disputes.

The 2011 Vancouver Stanley Cup riot is often 
seen as an important moment in the rise of 
social media in criminal investigations. The 
investigators – faced with a long timeframe, 
large geographical area and thousands of 
potential suspects – turned to social media. 
The result was a massive number of tips from 
the public, which often included links to social 
media posts.

The unsolicited tips police received from 
the public also marked a new era of citizen 
investigation – sometimes called “digilantism.” 

https://www.canlii.org/en/commentary/doc/2020CanLIIDocs2559?autocompleteStr=social%20media%20evidence&autocompletePos=3#!fragment/zoupio-_Toc3Page5/BQCwhgziBcwMYgK4DsDWszIQewE4BUBTADwBdoAvbRABwEtsBaAfX2zgGYAFMAc0ICsASgA0ybKUIQAiokK4AntADkykREJhcCWfKWr1m7SADKeUgCElAJQCiAGVsA1AIIA5AMK2RpMACNoUnYhISA
https://www.theglobeandmail.com/technology/digital-culture/vancouver-riot-sparks-fears-of-web-vigilantes/article583886/
https://globalnews.ca/news/4078944/social-media-help-hindrance-police-investigations/
https://www2.gov.bc.ca/assets/gov/law-crime-and-justice/criminal-justice/prosecution-service/reports-publications/stanley-cup-riot-prosecutions.pdf
https://www.readcube.com/articles/10.1093/bjc/azv118
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context has disappeared, while the second 
leaves no trace if nobody hears it.

Pushback Against OSINT and Social 
Media Investigations

Given the differences between online and 
real-world investigations, one would think 
that investigators have clear, legal guidelines 
of what they can and cannot do. Yet, there is 
no standard policy for how police use social 
media across Canada. Many groups have 
called for police services to clearly outline their 
social media investigatory policies. These calls 
have not been sufficiently answered.

In 2019, The Tyee reported the RCMP was 
actively monitoring social media content for at 
least two years under Project Wide Awake. This 
program involved advanced OSINT software. 
The RCMP admitted they had switched from 
“a ‘reactive’ approach – analyzing specific 
social media accounts as part of a criminal 
investigation – to a ‘proactive approach,’” 
which aimed to “help detect and prevent a 
crime before it occurs.” This shift blurred the 
line between hands-on investigation and mass 
surveillance. Experts suggest it introduced 
serious threats to Canadians’ Charter rights.

Because of the outcry from The Tyee’s report, 
the RCMP announced it would release an 
audit of its online surveillance practices in the 
summer of 2020. However, they never shared 
the audit publicly. Instead of making their 
social media and online surveillance policies 
known, a follow-up report found the RCMP 
began using the controversial Babel Street 
software in September of 2020. Babel Street is 
an artificial intelligence-based program which 
analyzes the relationship between content 
and its producers and networks. It can search 
every corner of the web. Yet it is still unknown 
exactly how and when the force uses this 
technology for investigations. Rather than 
increasing their transparency, the RCMP have 
increased their online investigatory practices. 
The effects of this shift are still unknown.

Conclusion

Social media provides a vast body of 
evidence for criminal investigations which 
was previously unimaginable. Individuals 
create a digital trail that not only helps shed 
light on their own lives, but can also provide 
information about others who pass through 
their real world and digital existence. Privacy 
issues arise in any investigation of someone’s 
online “life”. But as it stands in Canada, there 
are no clear guidelines on how police can 
use publicly posted material for criminal 
investigations. It is clear, however, that this 
type of investigation is only increasing and 
will have an increasingly prominent role in the 
courts in the years to come.

Lee Klippenstein

Lee is a law student at the Faculty of Law, University 
of Alberta and a volunteer with Pro Bono Students 
Canada.

https://thetyee.ca/News/2019/03/25/Project-Wide-Awake/
https://thetyee.ca/News/2020/09/23/RCMP-US-Artificial-Intelligence-Firm-Spy-Users/?utm_source=national&utm_medium=email&utm_campaign=240920
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Social Media Posts 
and Employment: A 
perilous playground
Andrew Skeith

An employee’s social media or Internet 
activity can have unexpected impacts 
on their employer. And their job.

Social media, and the Internet generally, 
has become the preferred pastime of our 
age. Social media may have begun its life as 
a glorified digital bulletin board. But it has 
blossomed into a place where individuals 
loudly advocate for political, societal and social 
justice issues on a whim.

Unfortunately, due to the pervasive nature of 
social media, some people think the Internet 
is a playground without consequences. And 
they think they are free to post whatever they 
wish, however they wish. This devil-may-care 
attitude can have unforeseen consequences 
for the employers of these individuals. 
Employers can face unexpected losses or 
liabilities because of problematic statements 
made by their employees on social media.

Off-Duty Conduct

When can an employer discipline or dismiss 
an employee based on their social media or 
other Internet activity?

If the social media or Internet activity takes 
place outside the workplace or is not work-
related, then an employer must show:

• the activity rises to the level of misconduct 
AND

• the misconduct is harmful or likely to be 
harmful to the employer’s interests or 
reputation.

If an employee is part of a union, arbitrators 
look at five factors to decide whether their 
off-duty misconduct is harmful enough to the 
employer’s interests to justify discipline or 
termination:

1. The conduct of the employee (grievor) 
harms the company’s reputation or 
product.

2. The grievor’s behaviour leaves them 
unable to perform their duties well.

3. Other employees refuse, are reluctant 
or are unable to work with the grievor 
because of the grievor’s behaviour.

4. The grievor’s conduct affects the general 
reputation of the company and its 
employees because the grievor is guilty of 
a serious breach of the Criminal Code.

5. The grievor’s conduct makes it difficult for 
the company to efficiently manage its work 
and people.

Other important factors to consider in the 
context of social media posts are whether the 
employee:

• indicates in some way that they are an 
employee of the employer

• represents they speak on behalf of their 
employer

• makes posts that reference or identify their 
employer, co-workers, clients, workplace or 
events at work
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When Social Media Posts Warrant 
Dismissal

A social media post published after work 
hours may have a strong connection with 
the workplace to warrant discipline.

For example, an employee may rant on 
Facebook about their incompetent supervisor. 
Whether or not that post, or similar posts, will 
allow an employer to terminate an employee 
for just cause is another question.

As a reminder, employers are free to terminate 
an employee without cause at any time so 
long as they give the employee reasonable 
notice or compensation in lieu of reasonable 
notice. On the other hand, an employer can 
terminate an employee with cause, without 
reasonable notice or compensation in lieu. In 
this case, an employer must prove that the 
employee was guilty of:

• serious misconduct

• repeated neglect of duty

• incompetence

• conduct conflicting with their duties or 
harmful to the employer’s business, or

• wilful disobedience to the employer’s 
orders.

Summary Dismissal for Cause

Consider an employee who has made one or 
many highly inappropriate, inflammatory 
or otherwise problematic social media posts 
in a short period of time.

In this case, the employer may be able to 
immediately dismiss that employee for just 
cause. This is called a “summary dismissal”. 
Whether it is warranted depends on all the 
circumstances. Is the misconduct so serious 
to break down the relationship between the 
employee and employer?

The 2014 Ontario Labour Arbitration Awards 
decision in Toronto (City) v Toronto Professional 
Fire Fighters’ Association, Local 3888 is a good 
example. The city dismissed the grievor, a 
firefighter, for sending three misogynistic 
tweets to various individuals. The National Post 
later republished the tweets in an article about 
the pervasive culture of misogyny among 
firefighters. While the tweets were highly 
problematic, they also led to widespread 
media scrutiny of the grievor’s employer. 
The arbitrator found they could presume 
the employer suffered damages (losses) 
where negative press scrutiny and public 
controversy arises because of an employee’s 
actions. Furthermore, the grievor showed 
little to no remorse for his actions and little 
agreement that his published statements were 
problematic.

Cumulative Cause for Dismissal

What about where an employee posts many 
inappropriate statements on their social 
media pages over time, none of which alone 
meet the threshold for summary dismissal?

The employer must give the employee clear 
and express warnings that continuing to post 
similar inappropriate or problematic content 
on social media could lead to further discipline 
including dismissal. If the employee does 
not stop, then the employer may be able to 
terminate for just cause.

https://www.canlii.org/en/on/onla/doc/2014/2014canlii76886/2014canlii76886.html
https://www.canlii.org/en/on/onla/doc/2014/2014canlii76886/2014canlii76886.html
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The employer must prove the following:

1. The employer gave the employee 
express and clear warnings about their 
performance.

2. The employer gave the employee a 
reasonable opportunity to improve their 
performance after the warning was issued.

3. After the warning and opportunity to 
improve, the employee did not improve 
their performance.

4. The snowballing failings would harm the 
employer’s business.

A 2014 decision of the British Columbia 
Supreme Court, Kim v International Triathlon 
Union, shows the steps an employer must take 
before dismissing an employee. The employer 
(ITU) did not show they had snowballing or 
cumulative cause to dismiss an employee 
who had repeatedly published inappropriate 
comments about her work and workplace 
to social media and her personal blogs. The 
employer did not give Ms. Kim, the employee, 
a clear and express warning that her social 
media posts were problematic and that further 
posts would lead to discipline or termination. 
Instead, Ms. Kim’s supervisor simply told her 
that her “communication style” was not in line 
with ITUs. The Court found the employer did 
not have cumulative cause as they had not 
advised Ms. Kim of ITU’s discomfort with her 
social media posts.

Social Media Policies

Notably, in Kim, the employer did not have a 
written social media policy. A policy can set 
out what an employee can and cannot do 
on social media. It can also define what the 
employer views as “unprofessional conduct”.

It is beneficial for employers to have a clearly 
written social media policy in place, and 
to regularly review that policy with their 
employees. Employees will be less likely to 
post inappropriate statements or content 

online. And if they do contravene the policy by 
making such posts, the employer is within their 
rights to discipline the employee accordingly.

Any social media policy should include at 
least the following:

• notifying employees the employer will 
monitor their social media use

• setting out types of posts and content that 
are expressly prohibited

• clearly saying an employee may be 
disciplined, including terminated, if they do 
not follow the terms of the policy

A Note to Employees

Regardless of whether an employer has a 
social media policy or not, all employees 
should be mindful of the potential 
consequences of any statement or content 
they publish to the Internet.

Andrew Skeith

Andrew Skeith is an associate at Reynolds Mirth 
Richards & Farmer LLP in Edmonton, Alberta. He 
practices in the areas of employment law, media 
& defamation law, and municipal law. The views 
expressed do not necessarily reflect those of the firm.

https://www.canlii.org/en/bc/bcsc/doc/2014/2014bcsc2151/2014bcsc2151.html
https://www.canlii.org/en/bc/bcsc/doc/2014/2014bcsc2151/2014bcsc2151.html
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Can Canada Effectively 
Address Hate and 
Racial Discrimination 
on Social Media?
Linda Mckay-Panos

When regulating the Internet, Canada 
struggles with it being borderless and 
how to uphold freedom of expression.

In the past months, we have seen increased 
concern about hate speech and racial 
discrimination on social media in Canada and 
around the world. There are renewed calls 
for increased regulation of illegal content. 
In fact, a recent poll commissioned by the 
Canadian Race Relations Foundation shows 
75% of Canadians are concerned about the 
rise of “right-wing extremism and terrorism”. 
They also want the Canadian government to 
increase regulation of hate speech on Twitter 
and Facebook. The federal government has 
been holding House of Commons heritage 
committee hearings on the relationship 
between the government and Facebook. 
Facebook officials say they would welcome 
guidelines. The federal government hopes to 
introduce legislation on posting hate speech, 
child sexual abuse material and other illegal 
content on social media platforms in the first 
quarter of 2021.

Perhaps ironically, 25 years ago in a LawNow 
article, I asserted it would be very difficult, if 
not impossible, for the government to regulate 
the Internet for a number of reasons. My 
(perhaps idealistic) conclusion was:

However, if they develop a code of ethics 
and practices which reflect community 

standards, systems operators could 
provide a valuable service in preventing or 
eliminating offensive materials.

Canada continues to struggle with the 
borderless aspects of the Internet when 
seeking to regulate it. There have been many 
instances of hurtful, harmful and dangerous 
communication on social media. How does 
Canada effectively address it, and, at the 
same time, uphold freedom of expression?

Many civil libertarians believe that freedom 
of expression, the cornerstone of democracy, 
should be very carefully limited. The Canadian 
Civil Liberties Association’s view on Freedom 
of Expression is:

When government actors are allowed to 
decide which opinions can be expressed 
and which cannot, an open, vibrant and 
diverse society quickly breaks down. 
Similarly, when our court system is used 
to silence those with unpopular views or 
those who oppose powerful actors, we all 
lose the opportunity to hear all sides of an 
issue and come to our own conclusions. 
Freedom of expression is the right to speak, 
but also the right to hear. Informed political 
debate requires that this right be strongly 
protected, and it is only through free 
expression that individuals can take action 
to ensure that our governing institutions 
are held accountable.

https://globalnews.ca/news/7593885/canadians-support-government-crackdown-social-media/
https://globalnews.ca/news/7593885/canadians-support-government-crackdown-social-media/
https://globalnews.ca/news/7593885/canadians-support-government-crackdown-social-media/
https://www.cbc.ca/news/politics/facebook-twitter-canada-regulation-1.5894301
https://www.cbc.ca/news/politics/facebook-twitter-canada-regulation-1.5894301
https://www.thestar.com/politics/federal/2021/01/21/after-the-capitol-riots-ottawa-draws-lessons-about-social-media-regulation.html
https://www.thestar.com/politics/federal/2021/01/21/after-the-capitol-riots-ottawa-draws-lessons-about-social-media-regulation.html
https://ccla.org/freedom-of-expression/
https://ccla.org/freedom-of-expression/
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Likewise, the British Columbia Civil Liberties 
Association (BCCLA) has taken a traditional 
civil libertarian approach. This approach 
supports freedom of expression, despite the 
message being offensive. In 2019 they stated:

The BCCLA strongly believes that a broad 
range of perspectives must be welcome in 
our public sphere. …We continue to hold 
that the best remedy for bad speech is not 
censorship, but better speech and more 
compelling arguments.

At the same time, they stated:

We are unequivocally opposed to 
antisemitism and all forms of racism. We 
absolutely and fully support provincial 
initiatives to combat all forms of 
systemic racism, racial profiling, and 
racial targeting, including antisemitism, 
Islamophobia, anti-Palestinian racism, 
anti-Black racism, anti-Indigenous racism, 
anti-Asian racism, casteism, and more.

How can governments (and social media 
platforms) effectively address the effects of 
racism, hate and other “dangerous” speech?

There is existing legislation in Canada aimed at 
this challenge.

Governments in Canada are subject to the 
Canadian Charter of Rights and Freedoms 
(Charter). The Charter reads at s 2(b):

Everyone has the following fundamental 
freedoms:

…

(b) freedom of thought, belief, opinion and 
expression, including freedom of the press 
and other media of communication.

The Supreme Court of Canada (SCC) has 
given broad interpretation to “freedom of 
expression”. The SCC has also made it clear 
that freedom of expression may be restricted 
under s 1 of the Charter. Section 1 says the 
rights and freedoms guaranteed in the Charter 

are “subject only to such reasonable limits 
prescribed by law as can be demonstrably 
justified in a free and democratic society.” 
For example, some public expression may 
incite hatred and deliberately attack the basic 
human dignity of a person because they 
belong to, or are perceived to belong to, an 
identifiable target group. This is known as 
“hate expression”, “hate propaganda”, or “hate 
speech”.

“The right conferred by s 2(b) of the Charter 
embraces a continuum of intellectual and 
expressive freedoms—’freedom of thought, 
belief, opinion and expression’.” Above all, the 
purpose of s 2(b) is to permit free expression 
with the goal of promoting truth, political or 
social participation and self-fulfillment. That 
purpose extends to protect minority beliefs 
that the majority regards as wrong or false. 
Expression taking the form of violence or 
terror, or directed towards violence or terror, is 
unlikely to find shelter in Charter guarantees. 
However, freedom of expression arguments 
most often involve a tension between the 
majoritarian view of what is true or right and 
an unpopular minority view. To this end, we 
see the tension between individual freedom 
of expression and the right to be free from 
discrimination play out in court cases involving 
minority legal issues.

Some provincial human rights codes prohibit 
publication of material that promotes hatred. 
They protect a wide range of minority groups 
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https://bccla.org/our_work/the-bccla-opposes-the-international-campaign-to-adopt-the-international-holocaust-remembrance-association-ihra-definition-of-antisemitism/
https://www.canlii.org/en/ca/laws/stat/schedule-b-to-the-canada-act-1982-uk-1982-c-11/latest/schedule-b-to-the-canada-act-1982-uk-1982-c-11.html
https://www.canlii.org/en/ca/laws/stat/schedule-b-to-the-canada-act-1982-uk-1982-c-11/latest/schedule-b-to-the-canada-act-1982-uk-1982-c-11.html
https://www.canlii.org/en/ca/scc/doc/1989/1989canlii87/1989canlii87.html
https://www.canlii.org/en/ca/scc/doc/1989/1989canlii87/1989canlii87.html
https://www.canlii.org/en/ca/scc/doc/2001/2001scc2/2001scc2.html
https://www.canlii.org/en/ca/scc/doc/2001/2001scc2/2001scc2.html
https://www.canlii.org/en/ca/scc/doc/2001/2001scc2/2001scc2.html
https://www.canlii.org/en/ca/scc/doc/2001/2001scc2/2001scc2.html
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and offer different remedies, from monetary 
remedies to an apology.

In addition, Canadian Parliament and provincial 
legislatures have implemented controls on 
hate expression under the Criminal Code’s 
hate propaganda provisions at s 318 to s 320. 
In 1984, the Supreme Court of Canada held 
in R v Keegstra that, while section 319(2) of 
Criminal Code infringes freedom of expression 
provisions of the Charter by prohibiting willful 
promotion of hatred, it is a justified limitation.

There is a high threshold to charge someone 
under the hate propaganda provisions of 
the Criminal Code. According to s 319(1) 
of the Criminal Code, a person can be 
sentenced to up to two years in prison for 
making statements in a public space that 
incite hatred against any identifiable group. 
Those statements must be likely to lead to a 
breach of the public peace and order. Under 
s 318(4), “identifiable group” includes “any 
section of the public distinguished by colour, 
race, religion, national or ethnic origin, age, 
sex, sexual orientation, gender identity or 
expression, or mental or physical disability”. 
Also, a person can be sentenced to up to 
two years in prison for making statements 
that willfully promote hatred against any 
identifiable group, other than in private 
conversation. The statements covered by the 
prohibition against hate expression are not 
limited to language alone. They may include 
spoken, written or recorded words, as well as 
gestures, signs or other visual representations 
(s 319(7)). Also, “public place” can include any 
place where allowing expression is supported 
by the historical or actual function of the 
place, and whether allowing expression in 
the place would undermine the values of free 
expression. The ‘values’ of free expression 
include self-fulfillment, political discourse, and 
truth-seeking.

Even if this high threshold is met, there are 
several defenses to the crime of willfully 

promoting hatred under Criminal Code s 
319(3). No one will be convicted if:

• the accused establishes that the 
statements communicated were true;

• the accused in good faith expressed 
an opinion on a religious subject or an 
opinion based on a belief in a religious 
text;

• the statements were relevant to any 
subject of public interest, the discussion of 
which was for the public benefit, and if on 
reasonable grounds the accused believed 
them to be true; or

• the accused in good faith intended to 
point out, for the purpose of removal, 
matters producing feelings of hatred 
toward an identifiable group in Canada.

The Criminal Code may seem to conflict with 
freedom of expression guarantees in the 
Charter. However, the SCC said in Keegstra 
the infringement of individual freedom of 
expression can serve an important anti-
discrimination objective. The Court further 
found that the limitation of individual 
freedom of expression is to be balanced with 
the objective of anti-discrimination, so the 
limitation of hate expression was not excessive. 
Despite these thoughtful principles, there have 
been very few successful prosecutions under 
existing Criminal Code anti-hate provisions.

Likewise, provincial anti-discrimination codes 
are not usually used to address hate speech. 
For an example, see the 2013 Supreme Court 
of Canada case Saskatchewan (Human Rights 
Commission) v Whatcott.

While existing laws and cases try to negotiate 
the delicate balance between freedom of 
expression and anti-discrimination, this 
remains a highly debated area of law. At the 
same time, most Canadians want stronger 
regulations. It is going to be very difficult for 
the government to establish a set of guidelines 

https://www.canlii.org/en/ca/scc/doc/1990/1990canlii24/1990canlii24.html
https://www.canlii.org/en/ca/scc/doc/2005/2005scc62/2005scc62.html
https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-c-46/latest/rsc-1985-c-c-46.html
https://www.canlii.org/en/ca/scc/doc/2013/2013scc11/2013scc11.html
https://www.canlii.org/en/ca/scc/doc/2013/2013scc11/2013scc11.html
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that will effectively encourage civil discourse in 
light of these challenges.

AUTHOR’S NOTE | Sources consulted in 
preparing this article include:

• Alberta Civil Liberties Research Centre, 
Freedom of Expression and Its Limitations 
in Canada: Background Materials and 
Learning Activities (2004) at 69

• Linda McKay-Panos, The Internet Universe: 
Should It Be Regulated by Legislation 
[article] LawNow, 21(2) (October/
November 1996) at 95

Linda McKay-Panos

Linda McKay-Panos, BEd, JD, LLM, is the 
Executive Director of the Alberta Civil Liberties 
Research Centre in Calgary, Alberta.
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Social Media Platforms: 
Should you be worried 
about your privacy?
Carolina Albuquerque

By agreeing to Terms and Conditions, you 
are signing an online contract allowing 
social media to collect and share some 
personal information.

Have you ever scrolled down the long page 
of terms and conditions for social media sites 
and immediately pressed the “I agree” button 
without even reading it? Certainly many of us 
have!

It is true you cannot change or individualize 
the terms and conditions for social media 
websites. You have no other option. In other 
words, if you want to join any new social 
media website, you will need to agree with the 
conditions imposed by them.

When you agree to these terms and 
conditions, you are also agreeing to their data 
policy. You are signing an online consumer 
contract that allows social media to collect 
personal information about you and share this 
information with third parties.

But that is not all. Some of the social media 
platforms include a forum selection clause 
that says you can only sue the platform in one 
specific jurisdiction. Sometimes that is another 
country. Do you think this seems unfair? The 
Supreme Court of Canada ruled that it was. In 
Douez v Facebook Inc, the Supreme Court of 
Canada held that the forum selection clause in 
the Facebook contract is unenforceable.

The Court stated:

[T]here was gross inequality of bargaining 
power between the parties. Individual 

consumers in this context are faced with 
little choice but to accept Facebook’s terms 
of use.

Because the forum selection clause is 
unenforceable, rest assured you do not need 
to go to another country to sue the social 
media company.

What kind of information about me is 
collected?

Social media platforms are constantly updating 
their terms and conditions. Recently, in 
December 2020, Facebook announced their 
Privacy Policy and Terms of Use agreements, 
along with their Data Policy and Cookie Policy, 
would be updated soon. Also, at the beginning 
of 2021, WhatsApp announced a new privacy 
policy originally slated to go into effect on 
February 8th.

But what do these changes in privacy policy 
have in common? They all say that social 
media platforms can have access to your 
personal information. And that they can 
collect and share this information with other 
institutions.

Social media can collect general information 
about yourself (such as the pages, accounts 
or hashtags that you follow) or more specific 
data (like the location of a photo or the date a 
file was created). Moreover, social media can 
collect information about you that you are not 
even aware of. For example, Facebook and 
Instagram can collect information about the 
actions you take, and the time and frequency 
you spend interacting with another account. 
Basically, with all this information, they may 

https://www.canlii.org/en/ca/scc/doc/2017/2017scc33/2017scc33.html?resultIndex=1
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know more about you and your habits than 
you do!

According to Facebook’s Data Policy, they can 
also collect information about transactions 
on their site. Although it seems a little bit 
incredible, this would include payment 
information, such as your credit or debit card 
number and other card information.

The most controversial situation, without 
doubt, is the third one. Most platforms 
guarantee that they do not provide specific 
personal information, such as e-mail or full 
names, unless authorized. However, they 
provide enough information to make you a 
target for the next advertising campaign.

Should I be worried about the 
discretionary use of my information?

Even though most social media platforms 
affirm they do not sell any information, that 
does not seem to be enough to guarantee the 
protection of user’s personal information.

In March 2018, the Office of the Privacy 
Commissioner of Canada started an 
investigation into Facebook. The issue 
was a supposed disclosure of the personal 
information of its users to a third-party, the 
“TYDL App”. Third-parties later used the app 
for targeted political messaging.

The Office of the Privacy Commissioner of 
Canada presented a report of findings in which 
it concluded:

• Facebook had inadequate safeguards to 
protect user information.

• Facebook failed to be accountable for the 
user information under its control.

Based on these conclusions, the Office made 
some recommendations to Facebook. The 
primary recommendation was:

Facebook should implement measures, 
including adequate monitoring, to ensure 
that it obtains meaningful and valid 
consent from installing users and their 
friends. That consent must: (i) clearly 
inform users about the nature, purposes 
and consequences of the disclosures; (ii) 
occur in a timely manner, before or at the 
time when their personal information is 
disclosed; and (iii) be express where the 
personal information to be disclosed is 
sensitive.

The burning question here is whether we can 
control this access. Facebook’s Data Policy 
says:

[W]hen you search for something on 
Facebook, you can access and delete that 
query from your search history at any 
time, but the record for that search will be 
deleted after six months.

This means you do have the power to delete 
or control the information they can collect 
about you. However, this can take some time 
and during this time they will be able to share 
this data.

How does social media share my private 
information?

Usually, when social media collects personal 
information, they will share that data in three 
situations:

• to provide content to research partners 
and academics to conduct research

• in response to legal requests

• to provide reports and information to 
advertisers
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https://www.canlii.org/en/commentary/doc/2019CanLIIDocs4375?zoupio-debug#!fragment/zoupio-_Toc2Page1-Page10/(hash:(chunk:(anchorText:zoupio-_Toc2Page1-Page10),notesQuery:'',scrollChunk:!n,searchQuery:'%22inadequate%20safeguards%22',searchSortBy:RELEVANCE,t
https://www.facebook.com/policy.php
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Without previous and clear consent from the 
users, no personal information should be 
shared with third parties. Unfortunately, this is 
not what happens.

Facebook’s CEO has already made public 
statements regarding Facebook’s desire to 
work with regulators towards a more privacy-
focused platform. However, the company, 
along with other social media platforms, has 
a lot of work to do to guarantee that all user’s 
personal information is protected.

Can someone use my photos posted on 
social media without my consent?

Navigating through platforms such as 
Facebook, Instagram and Pinterest, we note 
they present to the public a lot of different 
creative works, especially photographs. All 
those photographs are protected by copyright. 
This means that if you post a photo you took 
on social media, you own the copyright in that 
photo. The use of any of those images without 
the owner’s permission can constitute an 
infringement of copyrights.

In the recent case of Bjørnsen v Sharpe, the 
Civil Resolution Tribunal of British Columbia 
held that the simple fact of the images being 
published on Pinterest does not mean the 
artwork was in the public domain. This case 
deals with two publications of artworks on 
social media without permission. The issue 
there was whether the respondent’s posts 
on Facebook, using the artwork created by 
the applicant, were an infringement of the 
applicant’s copyright in the artworks.

From this decision, we can conclude that 
photos posted on digital platforms such as 
Instagram, Facebook and Pinterest do not 
constitute the public domain. For that reason, 
they are not free for all to use. Therefore, 
before using any photographs posted on 
social media, especially for a commercial 
purpose, remember to get the owner’s 
consent.

Carolina Albuquerque

Carolina Albuquerque is a lawyer who graduated 
in Brazil. She moved to Calgary and is enrolled in 
the law program at the University of Calgary. She 
is also involved in volunteer programs that provide 
support for women.

https://www.canlii.org/en/bc/bccrt/doc/2020/2020bccrt1425/2020bccrt1425.html?resultIndex=1
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Social Media, the Law 
and Social Justice
John Cooper

We’ve seen social media as a tool for social 
justice but its relationship with the law is 
challenging.

Given the rapid growth of our interconnected 
world, few people would deny the role 
that social media plays – a repository of 
information, a driver of ideas and innovation, 
and increasingly a tool of social justice.

Devika Khandelwal wrote in Modern Diplomacy 
in 2019:

[I]n today’s global world where many 
countries witness gross violation of human 
rights and political and social chaos, 
different online platforms have become 
a safe place to share their ordeal and 
demand justice … Internet provides us 
with platforms where we can fight for our 
rights and against injustice, support people 
from all across the world in gaining justice, 
and help people become better informed 
citizens of the world.

The Rise of Social Media

Social media is enjoying phenomenal growth. 
It is estimated Facebook has 2.7 billion users, 
Instagram 1 billion, WhatsApp 500 million, 
Twitter 330 million and LinkedIn 310 million. 
Even Myspace, thought to be dying as a 
platform, still has almost 15 million monthly 
users. All told, social media holds the world 
together.

Anderson et al wrote Activism in the Social 
Media Age about the fifth anniversary of the 
hashtag #BlackLivesMatter. They noted that 
a Pew Research Center analysis of public 
tweets found the hashtag was used 17,200 
times a day in the five-year period from 2013 

to 2018, or approximately 31 million times. 
An updated story in 2020 found that it was 
used 47.5 million times – or 3.7 million times 
a day – during the two-week period of May 
26 to June 7, 2020. May 25, 2020 was the 
pivotal day when a white police officer killed 
African American George Floyd. This event 
sparked riots, sit-ins, discussion and promises 
of widespread social change in the treatment 
of People of Colour by police services. In 
their research, Anderson et al found that 
up to half of Black and Latinx social media 
users saw social media as crucial for political 
engagement, compared to a third of white 
social media users.

Lisa Silver is an associate professor at the 
University of Calgary’s Faculty of Law and an 
expert on social media law. In a telephone 
interview, she said it’s vital to recognize social 
media as “an important form of community. It 
can give causes space for a voice.” A downside 
is the use of social media to spread hate. 
Silver cites a recent poll conducted for the 
Association for Canadian Studies that “found 
that 60% of Canadians have encountered 
online hate speech.” She continued:

It’s a conundrum. We are in a place where 
privacy is such a concern, and Canadians 
have competing rights – we must balance 
those [access to information and free 
speech] rights with the right to privacy.

Family law, insurance investigations and 
criminal cases now widely use evidence found 
in social media. There are battles raging 
over digital privacy rights and freedom of 
expression, corporate online responsibility, 
government accountability, and the 
implementation of new privacy laws. According 
to the Ford Foundation, one of the most 



Feature  Social Media LawNow24

significant electronic privacy cases took place 
in the U.S. Supreme Court: Carpenter v. United 
States. The court held that accessing historical 
records containing cellphone locations without 
a search warrant is a violation of the Fourth 
Amendment, which prohibits unreasonable 
search and seizure.

The Boundaries of Law

Silver said a major challenge in the relationship 
between social media and the law is that “the 
Internet works at the blink of an eye. Social 
media is a virtual space and yet the law is 
tethered to a jurisdiction or a static place.” 
Because of the fluidity of social media, “it 
gets very hard for the law to get hold of it. 
The courts are only dealing with the artifacts 
[in a legal framework, law is an artifact – it 
is the creation of the collective minds of 
a community or a society, essentially the 
result of a thought process] and when you 
think of social media, it’s not static. It can 
be everything from part of a diary to part of 
an image. The law needs boundaries, paper 
boundaries or legal boundaries,” while social 
media is boundless.

Over the past decade, the digital world has 
changed the way the law works – and the way 
it sees itself. Privacy has become a watchword. 
For example, in 2014, the Supreme Court 
of Canada ruled in R. v. Spencer that privacy 
rights are paramount – and this is essential 
in areas such as subscriber information. And 
the government of Stephen Harper found 
itself in a political battle over privacy issues 
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with its 2015 passage of anti-terrorist Bill 
C-51, following an October 2014 attack on 
Parliament Hill. Michael Geist in The Canadian 
Digital Law Decade said:

Introduced in the aftermath of the attack 
on Parliament Hill, the bill hit on a wide 
range of privacy-related concerns including 
expanded government information sharing 
with limited oversight … Bill C-51 would 
ultimately pass with minor changes, but 
it became an issue in the 2015 election as 
opposition parties campaigned on reforms 
to the legislation.

As for how the relationship between social 
media and the law will continue to play out, 
Silver says it’s hard to reconcile. “The law 
is traditional and based on evidence. The 
court is stuck on documents when it comes 
to evidence.” Social media can continue to 
morph from “the time it is created to the time 
it becomes a [legal] document. There’s also a 
product (issue) with social media in cyberspace 
… the law tends to fumble around and say 
‘where can we put this in our silo?’ We need to 
figure out ways to find a place in the archive of 
law” for social media.

Criminology professors James Walsh and 
Christopher O’Connor said in Social media and 
policing: A review of recent research:

Social media offer alternative circuits of 
publicity, facilitating citizen journalism or 
instances where technologically literate 
and equipped individuals document abuse, 
expose corruption, and provide a check 
on power … In relation to policing, social 
media provide important forums for claims 
making and mobilization around racialized 
police violence … social media has brought 
unprecedented attention to the issue, 
offering opportunities to contest common 
sense assumptions, alter public attitudes, 
and apply pressure to produce institutional 
change.
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As for privacy, Silver adds “the law has not 
anticipated that people are seeing hardware as 
the core of their being.” This opens two world 
views:

1. the computer as hardware – as a machine 
used to get things done, and

2. the interconnected system of computers 
as a large depot for a continually changing 
process of thinking and the collection 
of viewpoints and private data – a place 
where people essentially warehouse their 
lives.

While social media allows the dissemination 
and gathering of information conducted from 
a particular point of view, Silver says “it also 
attracts the opposition.” Regulation is always 
a probability. She adds that “in a democratic 
country … you have to be critical of regulation. 
There is always room for disagreement.” And 
with the way things can change on social 
media over a short time span, it is clear that 
“what happens on social media doesn’t stay on 
social media.”

Hate speech can spill over and become 
a hate crime. It’s not like the social 
cyberspace community is inclusive; there is 
a lot of synergy between the real world and 
the virtual.

A Tool for Social Action

According to John McNutt, writing in 
OUPblog, technology can offer positive social 
media-focused answers to questions of data 
collection and interpretation. For instance:

[C]ivic technology combines data with 
technology that harnesses the work of 
volunteer technologists to address issues in 
government and nonprofit organizations. 
Code for America, for example, provides 
fellowships as a means to link volunteer 
talent with organizations. Hackathons 
[rigorous events where computer 
programmers join collaboratively with 
designers and managers to develop 

software projects] are another means of 
to bring technologists and organizations 
together.

Other movements include:

• Data4Good (linking social movements with 
professional data scientists), and

• Data Kind (described by McNutt as “an 
international non-profit that applies 
data science tools to human problems 
worldwide … as diverse as working with 
foster care workers and disaster risk 
management”).

Establishing its role as a tool for social action, 
social media has been instrumental in actions 
such as:

• the Arab Spring uprisings of the early 
2010s,

• the Human Rights Campaign and its 
#LoveWins online initiatives focusing on 
legalizing same-sex marriage in the U.S., 
and

• spreading the message for the Occupy 
Wall Street movement.

In Canada, the Idle No More Movement is an 
Indigenous-led protest against the dismantling 
of environmental protection laws in Canada. 
It was created in, and has been sustained by, 
social media. In Social Media and the Idle No 
More Movement: Citizenship, Activism and 
Dissent in Canada, professor Jennifer Tupper 
describes the beginning of Idle No More:

[It] began in Saskatchewan, in late 2012 
when four women, Sheelah McLean, 
Nina Wilson, Sylvia McAdam, and Jessica 
Gordon, began to exchange emails about 
the Conservative Government’s omnibus 
budget bill, C-45.

Bill C-45 threatened the already tenuous treaty 
relationships between First Nations and the 
federal government. By having her students 
follow Idle No More on Twitter, Tupper found 
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that “it facilitated continued considerations 
of colonialism in the context of engaged 
citizenship.”

Changing the Justice System?

J.H. Grey defines discretion in Discretion in 
Administrative Law as “the power to make 
a decision that cannot be determined to be 
right or wrong in any objective way”. In the 
legal world, discretion is necessary. “We want 
a human truth, a humanity,” said Silver. She 
concludes:

Exponentially there has been an increase 
of social media in the courtroom. It 
covers everything – Twitter to Facebook 
to Myspace – all of those platforms are 
there and that is a concern for the courts. 
The courtroom is changing and what we 
perceive as the justice system is going to 
change, and it should change for the better.

John Cooper

John Cooper, EdD, is an educator and 
researcher who has taught journalism 
and corporate communications at 
Durham College and Centennial College.
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NAFTA vs. CUSMA: Is 
Canada’s water a good 
or a right?
Aaida Peerani

The impact of the new CUSMA on Canada’s 
water, as compared to NAFTA’s provisions, 
remains to be seen.

While Canada has 20% of the world’s 
freshwater, less than half of this freshwater 
(7%) is renewable. The world, including our 
American neighbours, is struggling with water 
crises in many places. As Canadians, we should 
understand how our agreements with the U.S. 
impact our rights to and trade of water.

In Canada, the federal and provincial 
governments share responsibility over water. 
The Constitution Act (1867) (the “Constitution”) 
does not list water under a specific level 
of government. Arguments exist for both 
levels of government having responsibility. 
First, under, section 109 of the Constitution, 
provinces have control over publicly-owned 
lands, mines, minerals and royalties. Control 
over natural resources falls to the provinces 
and presumably includes water. Provinces have 
responsibility over providing licenses to access 
and export water in bulk, and creating water 
management services.

However, the federal government has 
authority via section 91(2) of the Constitution 
to regulate trade and commerce, which 
includes entering into trade agreements. 
Moreover, the federal government has control 
over navigation and shipping (s. 91(10)), 
seacoasts and inland fisheries (s. 91(12)). The 
federal government also has significant powers 
over boundary and transboundary waters 
under treaties the British Empire signed on 

Canada’s behalf, such as the Boundary Waters 
Treaty (1909). Lastly, the federal government 
controls national parks, First Nations land 
and the territories. Considering that 60% of 
our freshwater drains to the north, and that 
many rivers pass through First Nations lands, 
the federal government has significant say in 
allocating Canada’s water resources.

The challenge of this dual responsibility is 
that different provincial policies for allocating 
water have created a fragmented approach at 
both levels of government. If an international 
trade dispute settlement process decides a 
provincial policy violates a trade agreement, 
this can have lasting effects on our ability 
to protect and preserve our water. We have 
seen this in cases started by investors against 
Canada under Chapter 11 of NAFTA (North 
American Free Trade Agreement). For an 
example, see the AbitibiBowater case.

NAFTA

In 2018, the federal government re-negotiated 
NAFTA into what is now known as the CUSMA 
(United States-Canada-Mexico Agreement). 
The impact on our water is yet to be seen. First 
let’s look at what NAFTA said about Canada’s 
rights and trade in water before looking at the 
CUSMA.

Definition

NAFTA’s “goods of a Party” definition in Article 
201 refers to the General Agreement on Tariffs 
and Trade (GATT), amended in 1994. GATT 
defines water as a good that can be bought 
and sold. Specifically, GATT contains a tariff 

https://www.canada.ca/en/environment-climate-change/services/water-overview/frequently-asked-questions.html
https://www.canadiangeographic.ca/article/eight-facts-about-water-canada
https://www.canadiangeographic.ca/article/eight-facts-about-water-canada
https://www.international.gc.ca/trade-agreements-accords-commerciaux/topics-domaines/disp-diff/AbitibiBowater.aspx?lang=eng
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item for the definition of water:

22.01 waters, including natural or artificial 
waters and aerated waters, not containing 
added sugar or other sweetening matter 
nor flavouring; ice and snow.

An explanatory note states the heading item 
covers “ordinary natural water of all kinds 
(other than sea water). Such water remains in 
this heading whether or not it is clarified or 
purified.”

Goods were also referred to as “services” or 
“investments” under NAFTA.

Relevant Provisions

So why do we care that NAFTA includes water 
as a good?

could reduce its own use of those goods 
proportionally. This could have impacted the 
ability to regulate allocating water to produce 
oil or gas products. More importantly, the 
proportionality principle meant that Canada 
could never reduce its water exports regardless 
of the environmental effects. Provinces’ 
attempts to regulate water made Canada liable 
for expropriating another Party’s assets and 
property. Canada had to compensate the other 
party. Such arguments were made before an 
ad hoc tribunal under NAFTA in AbitibiBowater.

The only exceptions or defenses that Canada 
could potentially use required evidence-based 
arguments demonstrating:

• a “critical shortage” or

• “environmental measures necessary to 
protect human, animal or plant life or 
health [or] necessary for the conservation 
of living and non-living exhaustible natural 
resources”. See Article 1106.

Generally, the investor-state dispute 
settlement process has been problematic for 
Canada, even when Canada wishes to make 
decisions for the benefit of Canadians. About 
half of the 84 public claims under NAFTA’s 
investor-state dispute settlement process 
were against Canada (half of which have been 
successful). Canada has lost all 11 of its claims 
against the U.S. (See a 2017 LawNow article for 
more information.)

CUSMA

Definition

Water is only mentioned in the CUSMA in 
a Canada-U.S. side letter, which reaffirmed 
the 1993 Canada-United States-Mexico 
Declaration on water between the NAFTA 
parties. The side letter states the agreement 
does not create any rights to the “natural 
water resources” of any state. Water is not 
covered by the agreement unless water in any 
form has entered into commerce and become 
a good or product.
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When NAFTA classifies something as a “good”, 
there are limits on the policies Canada can 
apply to protect that good. The first limit 
is that Canada cannot place tax levies on 
the good, according to Article 302. Often 
protectionist policies use levies. Even if Canada 
passes legislation to allow levies, or enacts 
other protectionist policies, these actions may 
trigger the “nullification and impairment” 
provision in Article 1105. Once triggered, 
Canada would be subject to the investor-state 
dispute settlement process. Under Articles 
1102 and 1103, Canada cannot treat water as 
special to Canadians – all parties of NAFTA 
must receive the same rights.

Under Article 605, if the Canadian government 
wanted to reduce the amount of oil, natural 
gas and electricity it exported to the US, it 

http://www.publications.gc.ca/Collection-R/LoPBdP/BP/prb0041-e.htm
http://www.publications.gc.ca/Collection-R/LoPBdP/BP/prb0041-e.htm
https://www.international.gc.ca/trade-agreements-accords-commerciaux/topics-domaines/disp-diff/AbitibiBowater.aspx?lang=eng
https://www.lawnow.org/viewpoint-42-1-scoring-nafta-the-united-states-trounces-canada-in-investor-state-disputes/
https://ustr.gov/sites/default/files/files/agreements/FTA/USMCA/Text/CA-US_Side_Letter_on_Natural_Water_Resources.pdf
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It also states that other water agreements 
apply, such as the United States-Canada 
Boundary Waters Treaty of 1909 and the 1944 
Boundary Waters Treaty between Mexico and 
the United States.

CUSMA Questions

On one hand, the benefit of the CUSMA is that 
Article 11 of NAFTA (the investor-state dispute 
settlement process), which Canada routinely 
fell victim to, no longer applies. Moreover, the 
proportionality principle does not apply.

Generally, climate change and environmental 
measures in the CUSMA are weak and provide 
little insight into what could happen to 
Canada’s water rights. However, the defining 
feature of the CUSMA on water is how much 
is not known in comparison to what is known. 
First, is the side letter enforceable? What 
happens when the water is determined to be 
a good or a product? As was questioned in 
1993, could we ever turn off the tap or cancel 
water licenses if Canada wanted to remove 
some water for bulk exports? When will this 
question be answered and by whom?

There is some urgency to developing national 
and provincial policies. On February 16, 2021, 
Nestle reported that it is selling its bottled 
water interests – including those in Canada 
near Guelph, Ontario and Hope, B.C. – to a 
private equity firm for $4.3 billion dollars. 
Therefore, as climate change drives demand 
for water, it is important that Canadians push 
for coordinated provincial and national policies 
that reflect their interests and clarify trade 
implications.

Aaida Peerani

Aaida Peerani is a lawyer from Edmonton, Alberta.

https://canadians.org/analysis/good-bad-and-ugly-nafta-20#:~:text=The%20Council%20of%20Canadians%20has%20argued%20that%20water,bound%20by%20proportionality%20provisions%20to%20continue%20exporting%20water.
https://canadians.org/analysis/good-bad-and-ugly-nafta-20#:~:text=The%20Council%20of%20Canadians%20has%20argued%20that%20water,bound%20by%20proportionality%20provisions%20to%20continue%20exporting%20water.
https://canadians.org/analysis/breaking-nestle-sells-water-business-wall-st-43-billion
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The Alberta Water 
Council and Consensus 
Decision-Making
Jeff Surtees

The Alberta Water Council is interesting 
because of its role and how it makes 
decisions – by consensus only.

This article is about two things. First it briefly 
describes the Alberta Water Council. Second, 
it talks about consensus decision-making 
– a way groups can work together toward 
a common goal even when their interests 
appear at first glance to be different.

Alberta Water Council

First organized in 2004, the Alberta Water 
Council became a non-profit society three 
years later. It describes itself as:

A multi-stakeholder partnership that 
stewards the implementation of Alberta’s 
Water for Life strategy and provides 
advice on water management issues to its 
members, which include the Government 
of Alberta and provincial authorities, 
industries, municipalities and [non-
governmental organizations].

The Council provides an important forum to 
discuss water issues in Alberta. It is managed 
by twenty-four members from:

• eight different industries

• a variety of non-governmental 
organizations (environmental 
organizations, conservation organizations 
and Watershed Planning Councils) and 
members representing large and small 
urban centers, rural areas and Métis 
settlements, and

• four Alberta government departments.

Members meet three times a year to decide 
what work they will do. They also consider 
reports presented by various sub-committees 
formed to carry out those approved 
projects. Project teams, working groups 
and committees do the difficult work of the 
Council. As of 2021, the Council has carried out 
19 projects and made 276 recommendations. 
To fully understand the accomplishments of 
the Council, review its projects and reports.

The starting point for the work of the Council 
is Alberta’s Water for Life strategy. This 
strategy says Albertans must be assured that:

1. their drinking water is safe

2. the province’s aquatic ecosystems are 
maintained and protected, and

3. water is managed effectively to support 
sustainable economic development.

The documents related to the Water for Life 
strategy are all on the Government of Alberta’s 
website.

Countless decisions made each year impact 
water quality and quantity, especially decisions 
about land use planning, urban planning, 
development, agriculture, tourism, mining, 
and oil and gas development. People are 
passionate about water. And opinions can be 
strong.

Now imagine putting representatives from 
groups on all sides of the issue in a room 
together and saying “You can give advice 
on issues that impact water, but here’s the 

https://www.awchome.ca/projects/
https://www.alberta.ca/water-for-life-strategy.aspx
https://www.alberta.ca/water-for-life-strategy.aspx
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catch … before you give advice, you have to 
agree on what the advice should be.” That is 
one of the principles governing the Alberta 
Water Council – all decisions must be made 
by consensus. The Council does not have 
the power to make laws itself, or to force its 
members to do things. Nonetheless, the advice 
it gives to the Alberta government carries 
a lot of weight. Since decisions are made 
by consensus, members are committed to 
carrying out the recommendations should the 
government adopt them.

Consensus Decision-Making

Consensus decision-making is different from 
decision-making by majority rule or voting. 
When members vote on decisions, there 
will be winners and losers unless everyone 
votes the same way. Those on the losing end 
will likely feel the process and the decision 
does not meet their interests. They may not 
support the result and may even actively work 
to undermine it. With consensus processes, 
all perspectives are considered. Through 
discussion, the group collectively comes up 
with creative ideas that work for everyone. 
It does not necessarily mean that everyone 
completely agrees with everything. It does 
not mean that participants are forced to 
compromise or ‘split the difference’ on their 
most important concerns. The Council’s 
Process Guidelines state:

An implicit benefit of the consensus process 
is that mutual understanding and respect 
develop as people search together for 
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solutions that meet the interests of all 
stakeholders. Participants focus on solving 
the problem and rely on the collective 
experience and knowledge of the group. 
The results are high quality, enduring 
decisions that are more easily implemented 
because all stakeholders agreed with them.

Consensus decision-making involves more 
than just putting all the participants in a room 
to discuss the problem. Most people who have 
done it will report it is hard work. There are 
some necessary pre-conditions to success:

• Participants must be honestly committed 
to working towards a solution.

• Participants must be committed to fully 
voicing their concerns and must have the 
opportunity to do so. The Council has a 
rule that silence does not mean agreement.

• There must be enough time to do the 
work. Reaching consensus inevitably takes 
a lot longer than some participants think 
it should. It can require a great deal of 
patience.

• Participants must treat each other with 
respect.

• There must be rules about process to 
fall back on when things get difficult 
or if there is consensus on some things 
but not on others. The Council’s Process 
Guidelines are a good example of the 
types of rules that a group may need. 
Other organizations will have different 
rules. Consensus decision-making is not 
an algorithm, it will work differently for 
different groups.

Many organizations have extensively used 
consensus decision-making in Alberta. The 
Alberta Water Council, the Clean Air Strategic 
Alliance (CASA), the Alberta Airshed Council 
and the eleven Watershed Planning Advisory 
Councils all use consensus processes for non-
administrative decision-making. To a large 
degree, the acceptance of these consensus 

https://www.awchome.ca/uploads/source/2018_Process_Guidelines_November_13_FINAL_APPROVED.pdf
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processes is a legacy to the work of the late 
Dr. Martha Kostuch, who passed away in 
2008. Dr. Kostuch was a national advocate 
for consensus decision-making. She worked 
tirelessly to change the way we make decisions 
affecting the environment and how the various 
stakeholder groups deal with each other.

If you want to learn more, the Alberta 
Water Council has an excellent website with 
information about their membership and 
processes, and links to all published reports 
and background documents. If you want to 
learn more about consensus decision-making, 
the Alternative Dispute Resolution Institute of 
Alberta offers an intensive training program.

Jeff Surtees

Jeff Surtees, BComm, JD, LLM, is the Executive 
Director of the Centre for Public Legal Education 
Alberta.

https://www.awchome.ca/
https://adralberta.com/
https://adralberta.com/
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Advancing the Human 
Rights to Water and 
Sanitation under 
International Law: 
Human rights vs. 
investor rights
David Lark

While international mechanisms are 
increasingly recognizing the human rights 
to water and sanitation, states must take 
action too.

Concerns about the human rights to water 
and sanitation (HRWS) under international 
law have gained increasing attention in recent 
years. In Canada, ongoing water advisories 
within Indigenous communities prompted a 
2014 Human Rights Watch report. The report 
admonished the Canadian government for 
being “in violation of a range of international 
human rights obligations toward First Nations 
peoples and communities”. In response, 
the federal Liberal Party’s 2015 campaign 
promised to end these advisories by the end 
of March 2021. A recent report by the Auditor 
General Karen Hogan acknowledged the 
government’s failure to meet this promise. Ms. 
Hogan stated she was ‘very concerned and 
honestly disheartened that this longstanding 
issue is still not resolved’.

South of the border, a water contamination 
crisis in Flint, Michigan also garnered 

international attention in 2014. UN experts 
commented that the ongoing crisis in Flint 
‘illustrates the suffering and difficulties 
that flow from failing to recognize that 
water is a human right’. The same experts 
noted the intersection of the HRWS with 
the advancement of other human rights. As 
recent evidence shows, abuses to the HRWS 
disproportionately impact the most vulnerable 
and marginalized communities, even in the 
world’s most ‘developed’ countries.

Globally, the lack of access to clean water and 
sanitation is an equally troubling concern. The 
World Health Organization (WHO) recently 
reported that “1 in 3 people globally do not 
have access to safe drinking water”. The report 
notes that, as of 2019, 2.2 billion people do not 
have access to safely managed drinking water 
services, and 4.2 billion do not have access to 
safely managed sanitation services. The WHO 
further emphasized the added challenges of 
“[c]limate change, increasing water scarcity, 
population growth, demographic changes and 
urbanization” and remarked that “[b]y 2025, 
half of the world’s population will be living in 
water-stressed areas”.

https://www.hrw.org/report/2016/06/07/make-it-safe/canadas-obligation-end-first-nations-water-crisis
https://www.oag-bvg.gc.ca/internet/English/osm_20210225_e_43763.html
https://www.ohchr.org/en/NewsEvents/Pages/DisplayNews.aspx?NewsID=19917&LangID=E
https://www.ohchr.org/en/NewsEvents/Pages/DisplayNews.aspx?NewsID=19917&LangID=E
https://www.un.org/sustainabledevelopment/blog/2016/10/report-inequalities-exacerbate-climate-impacts-on-poor/
https://www.who.int/news/item/18-06-2019-1-in-3-people-globally-do-not-have-access-to-safe-drinking-water-unicef-who
https://www.who.int/news/item/18-06-2019-1-in-3-people-globally-do-not-have-access-to-safe-drinking-water-unicef-who
https://www.who.int/news-room/fact-sheets/detail/drinking-water
https://www.who.int/news-room/fact-sheets/detail/drinking-water
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Clearly the need to advance the HRWS is 
of ongoing and immediate importance. 
As discussed below, formal mechanisms 
of international law (such as international 
conventions) are increasingly recognizing 
the HRWS. However, at the same time, 
countries have legal obligations found 
within international trade and investment 
agreements. This article cautions that a 
country’s (state’s) obligations under these 
agreements may hinder efforts to advance the 
HRWS inside its borders.

History of the HRWS under 
International Law

Several international human rights conventions 
signed since the 1970s have implicitly 
referenced the HRWS. The first was the 1979 
Convention on the Elimination of All Forms 
of Discrimination against Women (CEDAW). 
Article 14(2)(h) of CEDAW states that women 
have the right to “enjoy adequate living 
conditions, particularly in relation to housing, 
sanitation, electricity and water supply, 
transport and communication” [emphasis my 
own].

In 2002, the Committee for Economic, Social, 
and Cultural Rights (CESCR) further developed 
the HRWS by adopting General Comment No. 
15, which expressly discussed the legal basis 
of the right to water. The CESCR stated that 
the “human right to water entitles everyone to 
sufficient, safe, acceptable, physically accessible 
and affordable water for personal and 
domestic uses” [emphasis my own].
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Eight years later, two landmark Resolutions 
were adopted. Together they were the first 
steps taken to explicitly recognize the HRWS 
as independent and legally binding human 
rights under international law. On July 28, 
2010, the United Nations General Assembly 
(UNGA) adopted Resolution 64/292, which:

Recognizes the right to safe and clean 
drinking water and sanitation as a human 
right that is essential for the full enjoyment 
of life and all human rights; [and in doing 
so,]

Calls upon States and international 
organizations to provide financial 
resources, capacity-building and 
technology transfer, through international 
assistance and cooperation, in particular to 
developing countries, in order to scale up 
efforts to provide safe, clean, accessible and 
affordable drinking water and sanitation 
for all.

The second Resolution was adopted by the 
Human Rights Council (HRC) in September 
2010. Resolution 15/9 reaffirmed that the 
HRWS existed within international human 
rights law (as part of the right to an ‘adequate 
standard of living’). The Resolution also 
confirmed these rights are legally binding 
upon States. The HRC then called upon States 
to progressively realize the HRWS in line with 
existing human rights conventions.

Legal obligations States face 
within their international 
trade and investment 
agreements also contribute to 
these barriers.

Since the adoption of these two landmark 
Resolutions, the UNGA and HRC have adopted 
other Resolutions detailing the HRWS. 
Taken together, these Resolutions show a 
global consensus that the HRWS are legally 
binding and embedded within other existing 
international human rights instruments. In 

https://www.un.org/womenwatch/daw/cedaw/cedaw.htm
https://www.un.org/womenwatch/daw/cedaw/cedaw.htm
https://www.un.org/womenwatch/daw/cedaw/cedaw.htm
https://www.refworld.org/pdfid/4538838d11.pdf
https://www.refworld.org/pdfid/4538838d11.pdf
https://documents-dds-ny.un.org/doc/UNDOC/GEN/N09/479/35/PDF/N0947935.pdf?OpenElement
https://www.right-docs.org/doc/a-hrc-res-15-9/
https://www.amnesty.org/download/Documents/IOR4013802015ENGLISH.PDF
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2015 and 2016, the UNGA and HRC adopted 
two more Resolutions of importance. These 
recognize the ‘human right to water’ and the 
‘human right to sanitation’ as distinct but 
interdependent rights, carrying with them 
unique responsibilities.

What obligations do States have 
for advancing the HRWS under 
International Law?

A State’s obligations for advancing the HRWS 
fall into three categories:

1. the obligation to respect

2. the obligation to protect, and

3. the obligation to fulfil.

(See the Office of the High Commissioner for 
Human Rights (OHCHR))

The obligation to respect requires States 
to “refrain from interfering directly or 
indirectly with the enjoyment of the right to 
water”. For example, this obligation requires 
States to refrain from polluting, arbitrarily 
disconnecting, destroying, or depleting access 
to clean water and sanitation for its citizens.

The obligation to protect requires States to 
“prevent third parties from interfering directly 
or indirectly with the enjoyment of the right to 
water”. To meet this obligation, States should 
adopt legislation (or take other measures) to 
make sure that actions taken by private actors 
do not threaten the human right to water and 
sanitation.

… the sole responsibility for 
ensuring compliance and 
enforcement of the HRWS lies 
directly with the State …

The obligation to fulfill requires States to 
“adopt appropriate legislative, administrative, 
budgetary, judicial, promotional, and other 
measures to fully realize the right to water”. 
Under this obligation, States must adopt 

national policies that monitor and promote the 
advancement of the human right to water and 
sanitation.

Barriers to Advancement: Human Rights 
vs. Investor Rights

There is no denying the scope and content 
of the HRWS has been expanding under 
international human rights law (IHRL) 
over the past few decades. Because of 
this expansion, there are now several 
international mechanisms available to help 
assess ongoing human rights abuses and 
to track and incentivize progression. These 
include complaints procedures, periodic 
reviews, and reporting mechanisms. Absent 
these mechanisms, it is difficult to imagine 
coordinating a collective response to 
advancing the HRWS across the globe.

Despite these efforts, IHRL is often criticized 
for difficulties relating to compliance 
and enforcement. Importantly, the sole 
responsibility for ensuring compliance and 
enforcement of the HRWS lies directly with 
the State and its domestic legal system. To 
effectively realize the HRWS, States must 
internalize their IHRL obligations through 
domestic legislation and policies. Doing so 
can be especially difficult due to the political 
and/or economic environment or ongoing 
disagreements about definition, application, 
and method of administration (see discussions 
on privatization vs. public provision), amongst 
other reasons. Effective enforcement is not 
possible without States having domestic 
legislation or policy in place to ensure the 
HRWS are legally respected, protected, and 
fulfilled.

Legal obligations States face within their 
international trade and investment agreements 
also contribute to these barriers. In a recent 
LawNow article, Aaida Peerani also talks 
about the influence of international trade and 
investment agreements (such as NAFTA and 
the new CUSMA). She notes they often include 
legal provisions that can disincentivize (or 

https://undocs.org/pdf?symbol=en/A/RES/70/169
https://www.refworld.org/docid/58b978464.html
https://www.ohchr.org/documents/publications/factsheet35en.pdf
https://www.ohchr.org/documents/publications/factsheet35en.pdf
https://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=26407&LangID=E
https://www.lawnow.org/nafta-vs-uscma-is-canadas-water-a-good-or-a-right/
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penalize) a State making policies to preserve 
or protect access to clean water and sanitation. 
Essentially, these agreements reframe the legal 
nature of water from ‘water as a human right’ 
(or ‘water as life’) into ‘water as an investor 
right’ (or ‘water as a commodity’). The latter 
is highly enforceable under international law 
through investor-state dispute settlement 
(ISDS, which I have described in detail 
elsewhere).

To date, there have been several ISDS cases 
showing the tension between the HRWS and 
investor rights. Worryingly, these cases often 
arise during periods of crisis, where the need 
to take immediate action to protect the HRWS 
is at its highest. For example, in response to 
its 1998-2002 economic crisis, the Argentinian 
government adopted several measures to 
ensure affordable access to clean water and 
sanitation. In response to these measures, 
many investors pursued ISDS claims against 
the government, seeking millions of dollars in 
compensation for lost profits. Argentina has 
faced 62 ISDS cases since 1997, at least 10 
of which are about access to clean water and 
sanitation.

The World Health 
Organization (WHO) recently 
reported that “1 in 3 people 
globally do not have access to 
safe drinking water”.

In its defence, the Argentinian government 
noted its obligations to the HRWS under 
international law. However, ISDS tribunals 
adopted mixed (and often unfavourable) 
positions as to how the relevance of the HRWS 
versus investor rights. In some cases, tribunals 
simply evaded engaging with the HRWS, 
focusing entirely on a State’s obligation to 
investors (see Azurix v. Argentina, Siemens v. 
Argentina, Vivendi v. Argentina). In other cases, 
tribunals recognized the HRWS but asserted 
that States must abide by both human rights 
and investor rights obligations at the same 

time. This clearly limits actions a State can take 
to advance the HRWS (see CMS v. Argentina, 
EDF v. Argentina, SAUR v. Argentina, Suez v. 
Argentina). Combined, the experiences in 
Argentina highlight the possible barriers a 
State may face in advancing the HRWS when 
also signing international trade and investment 
agreements.

A Way Forward

March 22nd is ‘World Water Day’. The purpose 
of this day is to celebrate water and raise 
awareness of the global water crisis we now 
collectively face. Advancing the HRWS are 
of increasingly important concern. This is 
especially so as the negative impacts of their 
abuse often place extra burden on the most 
vulnerable and marginalized populations of 
the world. In some avenues, progress is already 
being made. Mechanisms of international law 
are advancing the HRWS, and international 
organizations are increasingly placing the 
HRWS at the center of policy development. 
However, States need to do much more to 
make sure these rights are complied with and 
enforced at the domestic level.

At the domestic level, States can take several 
steps to further realize the HRWS through law 
and policy. These steps range from passing 
new laws to codify the protection of the HRWS 
to enhancing direct participation of affected 
communities in the public management and 
planning of water systems. Another important 
step for States is to reassess their legal 
commitments within international trade and 
investment agreements to create space to 
envision more opportunities moving forward.

David Lark

David Lark is a Ph.D. Candidate and 
Sessional Lecturer in the Department of 
Political Science at the University of Victoria.

https://www.lawnow.org/investor-state-dispute-settlement-and-climate-action/
https://www.lawnow.org/investor-state-dispute-settlement-and-climate-action/
https://investmentpolicy.unctad.org/investment-dispute-settlement/advanced-search
https://investmentpolicy.unctad.org/investment-dispute-settlement/advanced-search
https://investmentpolicy.unctad.org/investment-dispute-settlement/advanced-search
https://investmentpolicy.unctad.org/investment-dispute-settlement/advanced-search
https://www.who.int/news/item/18-06-2019-1-in-3-people-globally-do-not-have-access-to-safe-drinking-water-unicef-who
https://www.who.int/news/item/18-06-2019-1-in-3-people-globally-do-not-have-access-to-safe-drinking-water-unicef-who
https://www.who.int/news/item/18-06-2019-1-in-3-people-globally-do-not-have-access-to-safe-drinking-water-unicef-who
https://www.italaw.com/cases/118
https://www.italaw.com/cases/1026
https://www.italaw.com/cases/1026
https://www.italaw.com/cases/309
https://www.italaw.com/cases/288
https://www.italaw.com/cases/372
https://www.italaw.com/cases/1456
https://www.italaw.com/cases/1057
https://www.italaw.com/cases/1057
https://www.worldwaterday.org/
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HAVE YOU HEARD? | Updated Family Law Resources
Families and the Law series
Did you know the Divorce Act changed on 
March 1st?

To make sure you have access to the most up-
to-date legal information, we’ve updated and 
refreshed our Families and the Law series. Plus, 
we’ve added a few new resources to round out 
the series. And, they’re available in French 
too!

All of the resources are now available for free 
on our website. Read, download, print or order 
a print copy from us.

Thank you to our partners at ECLC and AJEFA 
for their contributions and support. Thank you 
also to the Department of Justice Canada and 
the Alberta Law Foundation for funding the 
Alberta Family Law PLEI Update project.

Included in this series:

• RENAMED | Parenting Time and Contact

• Financial Support

• Property Division for Married and 
Unmarried Couples

• NEW | Separation and Divorce

• RENAMED | Resolving Family Law 
Disputes

• RENAMED | New Parents

• NEW | Moving and the Divorce Act

• Moving with Children

• Travelling with Children

• Separation Agreement Checklist

https://www.cplea.ca/new-family-law-resources-2021/
https://www.cplea.ca/new-family-law-resources-2021/
https://www.eclc.ca/
https://www.ajefa.ca/
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New FAQs
We’ve added new FAQs to our Canadian Legal 
FAQs website:

• Divorce Law Basics

• Moving and the Divorce Act

• Parenting after a Separation or Divorce

• Contact with a Child

• Child Support

• Spousal Support and Partner Support

• Moving With or Without Children

• Hiring a Lawyer

Read these and more at www.law-faqs.org.

Announcement
Joseph J. Arvay Legacy Fund

A Legacy Fund has been established to honour 
the memory of Joseph J. Arvay, OC, OBC, QC, 
LLD. The fund, created by UVic Law, intends 
to support and inspire a new generation of 
law students to follow in his footsteps as a 
visionary public interest law advocate. See the 
link below for further information on Joe Arvay 
and an opportunity to donate to his Legacy 
Fund: https://www.uvic.ca/law/home/news/
current/joseph-arvay-legacy-fund.php So
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Lesley Conley
Lesley Conley is a Project Coordinator with the Centre for Public Legal Education Alberta.

https://www.law-faqs.org/
https://www.uvic.ca/law/home/news/current/joseph-arvay-legacy-fund.php
https://www.uvic.ca/law/home/news/current/joseph-arvay-legacy-fund.php
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COVID-19
Can Private Businesses 
Ask for Proof of COVID-19 
Vaccination?
Myrna El Fakhry Tuttle

Some employers and businesses may 
require vaccines for employers and 
customers.

The federal and provincial governments 
in Canada have decided not to mandate 
COVID-19 vaccines. This decision comes 
despite high rates of vaccine hesitancy and 
even though the majority of people need to be 
vaccinated to return to normal life.

The federal government has refused since 
the beginning of the pandemic to invoke 
Canada’s Emergencies Act, which gives it 
extensive powers. Also, provinces have refused 
to mandate vaccinations despite the fact that 
they have the power, under provincial laws, to 
do so at the advice of a government official or 
the provinces’ Chief Medical Officers of Health.

For instance, under section 123 of Quebec’s 
Public Health Act, after declaring a public 
health emergency, the government has the 
power to “order compulsory vaccination of the 
entire population or any part of it against … 
any contagious disease seriously threatening 
the health of the population” without delay 
and without further formality. Likewise, under 
section 38 of Alberta’s Public Health Act, the 
government has the power to order “the 
immunization or re-immunization of persons 
when there is a public health emergency or 
epidemic”.

However, and despite these provisions, 
Quebec, Alberta and most provinces have 
declined to make COVID-19 vaccines 
mandatory. It is important to note that if 

federal and provincial governments had 
decided to exercise their powers and mandate 
the vaccine, that would have been considered 
forced medical treatment. This decision could 
be challenged under section 7 of the Charter 
of Rights and Freedoms (the Charter).

Response from Employers and 
Businesses

Since COVID-19 vaccines are voluntary, proof 
of vaccination against the virus is a step that 
employers and private businesses can take 
into account. In fact, some private companies 
already plan – once the vaccine is extensively 
available – to request that customers provide 
proof of vaccination before providing any 
services.

Most businesses have suffered economically 
during the pandemic. They depend on a high 
percentage of the population being vaccinated 
to return to normal business. Therefore, 
these businesses have the right to determine 
their own policies, particularly because they 
have an obligation to keep their workers and 
customers safe.

Airlines, restaurants, bars, sports arenas, movie 
theatres, concert venues, etc. can set their 
own rules and refuse to serve, or exclude, 
unvaccinated individuals. Ryan Watkins, an 
employment lawyer, stated:

As an employer you have the right to refuse 
customers coming into your establishment 
… It’s a difficult choice for an employer and 
businesses to make, but I think the courts 
would back them up in the name of health 
and safety.

He added:

While there may be human rights issues 
that could come into play … an employer 
is within their rights to say, ‘for this time 

https://www.cbc.ca/news/politics/emergencies-act-premiers-consensus-1.5529119
https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-22-4th-supp/31095/rsc-1985-c-22-4th-supp.html
http://legisquebec.gouv.qc.ca/en/ShowDoc/cs/S-2.2
http://legisquebec.gouv.qc.ca/en/ShowDoc/cs/S-2.2
https://www.qp.alberta.ca/documents/Acts/P37.pdf
https://policyoptions.irpp.org/magazines/december-2020/please-show-your-vaccination-certificate/
https://laws-lois.justice.gc.ca/eng/const/page-15.html
https://laws-lois.justice.gc.ca/eng/const/page-15.html
https://jamanetwork.com/journals/jama/fullarticle/2774712
https://www.toronto.com/news-story/10292391-can-businesses-deny-customers-who-don-t-get-the-covid-19-vaccine-/
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being, we’re not going to allow you into the 
store because these are the rules.’

Qantas Airways is preparing in advance to 
request proof of vaccination against COVID-19 
from international travelers. The airline’s 
CEO Alan Joyce said the airline was looking 
at changing its terms and conditions to “ask 
people to have a vaccination before they get 
on the aircraft.”

In Canada’s Atlantic provinces, where travel 
for non-residents has been limited, individuals 
may be allowed to enter, and probably avoid 
the quarantine period, if they have a vaccine 
certificate.

The International Air Transport Association 
(IATA) has stated that “a digital health pass, 
which could include vaccine information, is 
the key to opening borders.” For example, 
in August 2020, Transport Canada requested 
individuals provide proof of a medical 
exemption for face coverings before boarding 
a plane. They can do the same thing with 
vaccinations.

Columns  COVID-19

In addition to airlines, Ticketmaster in the 
United States is also looking into ways to 
permit event organizers to ask fans, before 
attending any events, to verify they are 
vaccinated or have tested negative for 
COVID-19 within a specific period of time.

Besides that, vaccine certificates may be 
required in places such as shopping malls, bars 
and restaurants. Francoise Baylis, a professor 
at Dalhousie University, asserted that “what we 
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are having now is the discussion about using 
it for access to all kinds of things, whether 
it’s sporting venues, music venues, places of 
religious worship.”

Private colleges and universities will also 
have to rely on high vaccine coverage to 
have in-person classes. It is possible that 
these institutions may demand COVID-19 
vaccination for students, faculty and staff 
before reopening. While the Charter might 
apply to universities in some situations, if the 
court determines the Charter applies, they 
could then be subject to a Charter challenge.

Issues for Employers and Businesses

Employers and businesses have an obligation 
to keep the work environment safe. Therefore, 
they can consider mandatory vaccinations. 
But by doing so, they must strike a balance 
between the customer or employee’s human 
rights and privacy interests, and safety 
measures imposed to reduce the risks of 
COVID-19. Employers and businesses will have 
to clarify why other measures – such as hand 
washing, personal protective equipment (PPE), 
wearing masks and physical distancing – are 
not enough.

As well, employers who require vaccinations 
may be liable if an employee reacts poorly 
to the vaccine. In addition, employees and 
customers who have a valid reason (for 
example, medical reason) not to receive 
the vaccine may claim discrimination and 
human rights violations if employers do not 
accommodate them.

Under Alberta Human Rights Act, enforcement 
of public health orders can be difficult. If an 
employee has a physical or mental disability 
as defined by the Act and cannot wear a mask, 
the employer has a duty to accommodate 
that person to a certain limit. That would also 
apply to proof of vaccination. Perhaps the 
employer could accommodate that employee 
by allowing them to work from home or by 
following COVID-19 public health measures.

https://www.cnn.com/travel/article/qantas-coronavirus-vaccination-intl-hnk-scli/index.html
https://www.cnn.com/travel/article/qantas-coronavirus-vaccination-intl-hnk-scli/index.html
https://policyoptions.irpp.org/magazines/december-2020/please-show-your-vaccination-certificate/
https://www.cnn.com/travel/article/qantas-coronavirus-vaccination-intl-hnk-scli/index.html
https://www.cnn.com/travel/article/qantas-coronavirus-vaccination-intl-hnk-scli/index.html
https://globalnews.ca/news/7457999/ticketmaster-covid19-vaccine-canada/
https://policyoptions.irpp.org/magazines/december-2020/please-show-your-vaccination-certificate/
https://bc.ctvnews.ca/b-c-will-provide-proof-of-covid-vaccination-will-some-businesses-require-it-1.5226547
https://jamanetwork.com/journals/jama/fullarticle/2774712
https://cjhr.ca/articles/vol-5-no-1-2016/universities-and-freedom-of-expression-when-should-the-charter-apply/
https://www.mondaq.com/canada/employment-and-workforce-wellbeing/1020496/mandatory-vaccination-policies-for-employees-enforceable-or-a-shot-in-the-dark
https://www.mondaq.com/canada/employment-and-workforce-wellbeing/1020496/mandatory-vaccination-policies-for-employees-enforceable-or-a-shot-in-the-dark
https://www.lexology.com/library/detail.aspx?g=ac2d31c2-b83a-4cf6-89f1-69e32ff65dce
https://www.lexology.com/library/detail.aspx?g=ac2d31c2-b83a-4cf6-89f1-69e32ff65dce
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While employers must find an appropriate 
accommodation, they must do so only to the 
point of “undue hardship.” According to the 
Alberta Human Rights Commission, undue 
hardship “occurs if accommodation would 
create onerous conditions for an employer 
such as intolerable financial costs or serious 
disruption to business.”

If an employee provides a sound request 
to wear a mask or work from home, an 
employer’s refusal to permit this as an 
accommodation can violate human rights law. 
The Alberta Human Rights Commission states:

Employers can consider flexible options 
for employees, such as working remotely 
where feasible, as an accommodation 
even if they are not currently sick but need 
to self-isolate or stay home due to other 
reasons related to COVID-19.

Also, employers and businesses cannot 
discriminate based on a person’s religion. 
They must make proper accommodations 
for people with disabilities. Between private 
companies having freedom to set their own 
policies and customers who cannot get 
vaccinated for different reasons, the situation 
can be very delicate. “Those rules are very hard 
to enforce because you can’t just give every 
shop owner the right to demand your medical 
file,” said Simran Prihar, a human rights and 
labour lawyer.

Employers and businesses that require proof 
of vaccination as a condition of service, may 
face many difficulties. Condition of service 
policies must comply with human rights 
law and must not discriminate based on 
religion, disability or creed. In Ataellahi v. 
Lambton County (EMS), 2011 HRTO 1758, the 
tribunal decided an employee’s objection to 
vaccinations did not amount to discrimination 
by the employer on the basis of his creed. 
In Ontario, creed is “a set of sincerely held 
religious beliefs or practices which need not be 

based on the edicts of an established church 
or particular denomination.”

According to the Ontario Human Rights 
Commission:

• Requiring proof of vaccination to ensure 
fitness to safely perform work, or protect 
people receiving services or living in 
congregate housing, may be permissible 
under the Code if the requirement is made 
in good faith and is reasonably necessary 
for reasons related to safety.

• The Code grounds of disability and / or 
creed may be engaged when employers, 
housing or other service providers impose 
medical testing or treatment requirements, 
including proof of vaccination.

• Under the Code, organizations have a 
duty to accommodate people who may 
be unable to receive a COVID-19 vaccine, 
for reasons related to disability or creed, 
unless it would amount to undue hardship 
based on cost or health and safety.

• The right to be free from discrimination 
can be limited under the Code, where, for 
example, broader health and safety risks 
are serious, like in a pandemic, and would 
amount to undue hardship. The OHRC and 
relevant human rights laws like the Code 
recognize the importance of balancing 
people’s right to non-discrimination and 
civil liberties with public health and safety, 
including the need to address evidence-
based risks and treatment associated with 
COVID-19.

Ontario’s health minister has declared 
individuals will receive proof of COVID-19 
vaccination, predicting that some businesses 
might require such documentation. In British 
Columbia, individuals who get the COVID-19 
vaccine will receive proof of vaccination in the 
“form of a paper hard copy and access to a 
digital record.”

https://www.albertahumanrights.ab.ca/employment/employer_info/accommodation/Pages/duty_to_accommodate.aspx
https://globalnews.ca/news/7528320/canada-covid-19-vaccination-mandatory/
https://www.canlii.org/en/on/onhrt/doc/2011/2011hrto1758/2011hrto1758.html?autocompleteStr=Ataellahi%20v.%20Lambton%20County%20(EMS)%2C%202011%20HRTO%201758&autocompletePos=1
https://www.canlii.org/en/on/onhrt/doc/2011/2011hrto1758/2011hrto1758.html?autocompleteStr=Ataellahi%20v.%20Lambton%20County%20(EMS)%2C%202011%20HRTO%201758&autocompletePos=1
https://www.canadianlawyermag.com/inhouse/news/opinion/can-employers-mandate-staff-to-have-the-covid-19-vaccine/335858
http://www.ohrc.on.ca/en/news_centre/covid-19-and-ontario%E2%80%99s-human-rights-code-%E2%80%93-questions-and-answers
http://www.ohrc.on.ca/en/news_centre/covid-19-and-ontario%E2%80%99s-human-rights-code-%E2%80%93-questions-and-answers
https://globalnews.ca/news/7528320/canada-covid-19-vaccination-mandatory/
https://bc.ctvnews.ca/b-c-will-provide-proof-of-covid-vaccination-will-some-businesses-require-it-1.5226547
https://bc.ctvnews.ca/b-c-will-provide-proof-of-covid-vaccination-will-some-businesses-require-it-1.5226547


LawNow44Columns  COVID-19

Moving Forward

Businesses and employers have a duty to 
protect their staff and customers. That is 
why most have imposed safety measures 
during the pandemic such as requiring face 
coverings, hand washing and social distancing 
for customers and employees. Therefore, it is 
expected that some employers and businesses 
will at some point require proof of vaccination 
as a condition of service.

This article first appeared on the Alberta Civil 
Liberties Research Centre blog, Rights Angle, on 
February 24, 2021 and is reprinted with permission.

Myrna El Fakhry Tuttle

Myrna El Fakhry Tuttle, JD, MA, LLM, is the 
Research Associate at the Alberta Civil Liberties 
Research Centre in Calgary, Alberta.

http://www.aclrc.com/blog/2021/2/24/can-private-businesses-ask-for-proof-of-covid-19-vaccination
http://www.aclrc.com/blog/2021/2/24/can-private-businesses-ask-for-proof-of-covid-19-vaccination
http://www.aclrc.com/blog/2021/2/24/can-private-businesses-ask-for-proof-of-covid-19-vaccination
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Criminal
The State is in Your Home: 
Courts punish poor parenting
Melody Izadi

In the middle of a pandemic, are our 
children really safe?

Two Ontario courts recently punished poor 
parenting: the Ontario Superior Court in R v 
CO et al and the Ontario Court of Appeal in 
R v Lis. Both of these decisions were released 
during the pandemic and after the Crown had 
appealed the prior rulings of the initial jurist.

R v CO et al

In R v CO et al, police executed a search 
warrant on the accused’s residence and 
found their 4-year-old daughter in bedroom 
on a mattress that smelled like urine. The 
child was extremely dirty and wearing soiled 
pyjamas. The child was in a bedroom with a 
rope tied to the bedroom door to prevent it 
from opening. The apartment was filled with 
rotting food, insects, garbage and mould. 
The accused showed some signs of mental 
health issues – poor socialization and weak 
adaptive functioning. Child welfare services 
removed the child from the home. Police 
then jointly charged both parents with failing 
to provide the necessities of life and with 
forcible confinement. At trial, the judge found 
the accused not guilty. The judge found the 
Crown led no evidence of the harm caused by 
exposure to the unsanitary conditions of the 
apartment. The judge accepted the parents’ 
evidence that the child was locked in the 
bedroom from time to time to prevent her 
from accessing cleaning products.

On appeal, the court found a sanitary 
environment has been legally deemed a 
necessity of life. The Crown does not need 

to prove to the court there was risk of actual 
harm from the specific sanitary conditions of 
an environment. The appeal court convicted 
the accused and sent the case back to the trial 
judge for sentencing.

On the charges of forcible confinement, the 
matter was sent back down to the trial court 
for a new trial. The appeal court found the 
trial judge did not properly consider whether 
confining the young child to a bedroom 
overnight, in an unsanitary room, fell within 
legally acceptable parenting. Rather, the trial 
judged erred by finding generally parents 
have the right to prevent their children’s 
movements for their own safety. It was also 
held that the trial judge failed to consider why 
the cleaning products accessible to the child 
couldn’t be moved out of her reach.

R v Lis

In R v Lis, the Ontario Court of Appeal 
intervened in further bad parenting when 
a 9-year-old girl died of dehydration 
and malnutrition. The child who was also 
developmentally and globally delayed due to 
her cerebral palsy. Children’s Aid Society was 
involved due to the mother’s substance abuse 
issues and her prior inadequate supervision of 
her children. The mother noticed her child was 
not feeling well several days before her death. 
The accused did not take her child to the 
hospital. She pled guilty to failing to provide 
the necessities of life. The judge sentenced her 
to 17 months of time served, followed by 3 
years of probation.

The Court of Appeal changed the sentence of 
time served to a sentence of 3 years, less the 
17 months. The court noted the sentence of 
time served was demonstrably unfit for the 
crime of failing to provide the necessities of 
life to a child under the age of 18. The original 

https://www.canlii.org/en/on/onsc/doc/2020/2020onsc4076/2020onsc4076.html
https://www.canlii.org/en/on/onsc/doc/2020/2020onsc4076/2020onsc4076.html
https://www.canlii.org/en/on/onca/doc/2020/2020onca551/2020onca551.html
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sentence did not send the right message 
to the community because it did not reflect 
denunciation and deterrence.

Are our children safe?

What’s clear is that the appeal courts are not 
shy to decide in favour of just punishment for 
neglect and lack of care in the parent-child 
relationship. Amidst a global pandemic, these 
cases serve as a cautionary tale at a time when 
mental health concerns and triggers are high, 
and income is low. The cases of Lis and CO 
are certainly extreme examples of tragedy 
caused by a lack of care by a parent for a child. 
Yet, by no means did the appeal courts cite 
these cases as the lowest threshold that would 
attract such criminal charges and respective 
punishments. Rather, it is clear that state 
intervention is necessary and inevitable when 
poor parenting is reported.

Given the large number of children at home 
during the pandemic, how do we know if 
our children are safe (without any prior child 
welfare involvement)? Pre-COVID, a teacher 
or supervisor at school may notice injuries or 
other signs of abusive and neglectful home 
environments. When or how can this come to 
light if children are locked in the home with 
their abusers? Or with their guardians who are 
experiencing severe mental health episodes 
triggered by the isolation caused by the 
pandemic?

Ontario recently developed a mental health 
crisis line — similar to 911 but for mental 
health crises. However, it still requires an 
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individual to make that call. What if the parent 
or guardian of a child does not want to attract 
the attention of the state? Or what if that 
parent or guardian is suffering from mental 
health or substance abuse issues that cause 
them to be incapable of proper parenting? 
How can we as a society continue to enforce 
and monitor the safety of our children during 
this period of unprecedented isolation? 
After all, one of the main objectives of the 
appeal rulings in Lis and CO was to denounce 
and deter others from the same behaviour 
reported in those cases.

The law can only operate properly if it can be 
enforced. And individuals can sometimes only 
receive help (whether it be a child, an adult, 
or both) if help is offered. To be clear, this is 
not a call to lift the pandemic protocols, or an 
uninformed rant about removing any stay-at-
home-orders. (No offence to those of you who 
don’t believe in the pandemic safety measures, 
but I am not one of you). Rather, it is a request, 
albeit a difficult one, to keep your eyes and 
ears open. Check on the mental health and 
well-being of members in your community and 
your families, and within yourselves.

Melody Izadi

Melody is a criminal defence lawyer with the firm 
Caramanna Friedberg LLP, located in Toronto, 
Ontario.

Columns  Criminal
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Employment
Bad Behaviour 6.0: 
Employees getting away  
with …
Peter Bowal and Jim Johnston

An exhibitionist teacher, a foul-languaged 
childcare worker and a lustful caretaker 
are three more cases of employees getting 
away with bad behaviour.

In my opinion, the phrase “fuck off” is just 
a forceful and intense way to say “leave 
me alone” or “go away”. On September 
12, 1996, I find that Mrs. Legere used the 
phrase in the sense of saying forcefully and 
intensely … “leave me alone”.

Legere v Ymca-Ywca Of Saint John (NBQB, 
1997) at para 31

This article continues this column’s series 
identifying cases of egregious behaviour in 
Canadian workplaces that arbitrators and 
judges ultimately excused. It starts with the 
employer firing the employee. The employee 
objects, and the arbitrator or judge agrees 
with the employee. The employee returns to 
work, often reinstated with back pay. In non-
unionized cases, the judge or arbitrator usually 
orders the employer to pay damages to the 
employee for wrongful dismissal and legal 
costs.

This installment of head-scratching outcomes 
in dismissal-for-cause cases comes from our 
education system. Teachers, as professionals, 
are positive role models held to a high degree 
of moral propriety in the community. The 
Supreme Court of Canada confirmed this in 
its 1997 Toronto Board of Education decision. 
Other support staff working with school-aged 
children should be held to similar standards at 
work.

After reading these cases from Nova Scotia 
and New Brunswick, one asks, “why does the 
law excuse this behaviour and leave these 
employees working with children in schools?”

Public Indecency

In the fall of 2007, Peter Speight, a teacher in 
Nova Scotia, on three occasions stopped his 
car and hailed a woman on the sidewalk. He 
would then masturbate in front of her when 
she came to the driver’s window. He pleaded 
guilty to the crime of public indecency and 
was sentenced to a conditional discharge.

Speight’s employer school board suspended 
him when he was charged. They then 
dismissed him with cause when he was 
convicted. Speight appealed the firing to an 
arbitration appeal board under Nova Scotia’s 
Education Act.

After an eight-day hearing, the arbitrator 
concluded the school board should not have 
terminated Speight. The arbitrator reduced 
the discipline to a one-year suspension and 
reinstatement. He reasoned Speight was “a 
teacher with considerable ability and excellent 
promise.” Speight underwent treatment with a 
psychologist who considered him rehabilitated 
with very little risk of re-offending. Speight’s 
relationship with the school was not 
irreparably damaged.

The school board appealed the arbitral 
decision to the Nova Scotia Supreme 
Court, which ruled more than five years 
after Speight’s crime. It upheld Speight’s 
reinstatement. In South Shore Regional School 
Board v Speight, the judge said:

Speight’s qualities as a teacher, and the 
other positive findings about him had to be 
considered in the effort to make a balanced 
assessment toward a proportionate penalty.

See para 97.
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Foul Language

For four years, Violet Legere worked for 
the YMCA-YWCA of Saint John in a school 
offering after-school programs for children. 
On September 12, 1996, she was off duty and 
shopping in a local grocery store. There she 
ran into Debbie Stubbs, a co-worker.

Stubbs greeted Legere with “Hi Vi”. Legere 
answered with “you fuck right off” as she 
walked by. Stubbs’ four-year-old daughter 
heard this response. Of her response, Legere 
said, “I hear it all the time from different 
people.” She refused to attend a meeting 
with management and Stubbs. The next day, 
the YMCA-YWCA fired her for “inappropriate 
behaviour”. The employer’s staff Policies and 
Procedure Manual stated:

The following behaviour will result in 
immediate dismissal: …

Use of improper or inappropriate language 
in front of children at any time.

This was not the first time Legere used 
inappropriate language in front of children. A 
few years earlier, Legere said “Oh shit” when 
her toe hit a door at work. When the lifeguard 
asked her if she was okay, she replied with 
“who the hell cares?” in front of children and 
other staff.

Legere challenged this dismissal. The judge of 
the New Brunswick Court of Queen’s Bench 
looked into the meaning of “fuck off.” He said:
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Although some people might think Mrs. 
Legere’s language was “improper or 
inappropriate”, to give credit where credit 
is due I note that Mrs. Legere did not add 
to that rebuke any word of personal insult 
directed at Mrs. Stubbs. A famous example 
of intensifying a rebuke with a demeaning 
personal insult is “Get thee behind me, 
Satan”. The Bible, Matthew 16:23.

The judge did not consider the effect of 
this language in front of children and how 
it impacted the employer. He went on to 
say the staff policies and procedures do not 
apply to behaviour outside of the workplace. 
He thought Legere was merely exercising 
her freedom of expression. The behaviour 
might be “improper or inappropriate” but not 
enough to justify summary termination. The 
judge awarded Legere compensation and 
costs.

Lustful Caretaker

Teachers and after-school program workers 
are not the only school employees who are 
in regular contact with children. In the 2011 
case of Cape Breton-Victoria Regional School 
Board v Canadian Union of Public Employees, 
Local 5050, a school caretaker was in a sexual 
relationship with a 15-year-old girl. She 
attended a different school from the one in 
which he worked. The caretaker was in his 
mid-forties and married with four children. The 
sex started in a horse barn, happened outside 
of work hours and not on school premises. At 
this time, the age of consent in the Criminal 
Code was fourteen so the caretaker had not 
committed a crime. [Parliament later changed 
the age of consent to sixteen with some 
exceptions.]

The school board fired the caretaker on the 
basis that this behaviour breached his duty 
of trust to all students within the board’s 
jurisdiction. The caretaker appealed the 
decision to an arbitrator who found no ground 
for discipline for the sexual conduct. While 
many people may view the sexual misconduct 
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as reprehensible, it was consensual and 
occurred offsite and outside of school hours. 
As well, the two participants were not at the 
same school, and there was no connection 
between the conduct and the workplace. Other 
issues of dishonesty and use of board property 
called for a three-month suspension prior to 
the reinstatement taking effect.

The school board appealed the reinstatement. 
Both the Nova Scotia Supreme Court and the 
Court of Appeal dismissed the Board’s appeals. 
They agreed the reinstatement was reasonable 
and the caretaker’s behaviour did not unduly 
harm the school board.

Conclusion

These three cases from eastern Canada 
suggest that where bad conduct of teachers 
and other school workers occurs outside of 
work, the employer has a clear burden to show 
harm to the school board’s reputation. And 
this harm must outweigh the worker’s privacy 
interests. Whether off-duty conduct should 
attract discipline is known as the Millhaven test 
which dates back to 1967.
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Peter Bowal is a Professor of Law at the Haskayne 
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Jim Johnston

Jim Johnston earned an MBA at the Haskayne 
School of Business in 2018.
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Family
Relocations with Children: 
The law before and the law 
now
Sarah Dargatz

New moving rules apply to families going 
through a divorce or already divorced, 
including those with existing orders or 
agreements.

The federal government has made some 
important changes to the Divorce Act. 
John-Paul Boyd provided an overview of 
the changes in his November 2019 article 
“Important Changes to the Law Are Coming: 
Mark your calendar!”. At that time, we 
expected the changes to come into effect 
in July 2020. However, due to the global 
pandemic, the changes instead came into 
effect on March 1, 2021.

One change likely to impact many families is 
the new rules about moves and relocations.

Separated and divorced parents who 
plan to move must give notice in certain 
circumstances. These new requirements 
apply to all families who are going through 
a divorce or are already divorced, including 
those with existing orders or agreements.

The Law Before March 1, 2021

It was the case, and still is, that a Canadian 
court cannot dictate where a Canadian citizen 
can live. However, a court can dictate with 
whom a child will live in the case of separated 
parents. Before March 1, 2021, the Divorce 
Act had no specific rules about how parents 
needed to communicate about relocating a 
child. Or about how a court should decide 
where a child should live if one parent chose 
to relocate.

However, we had caselaw that set out general 
principles of what a judge should consider. 
The key case was Gordon v. Goertz, decided 
by the Supreme Court of Canada in 1996. 
Each province also had cases from their 
Court of Appeals that interpreted Gordon 
v. Goertz further, sometimes inconsistently. 
Even with theses cases providing guidance, 
it was often difficult for parents, and lawyers, 
to predict what a judge would order when 
one parent wanted to relocate with a child. In 
fact, Rosemarie Boll wrote a LawNow article 
in 2013 about the idea of Relocation Advisory 
Guidelines to provide further assistance.

The changes to the Divorce Act reflect many of 
the principles set out in Gordon v. Goertz and 
the subsequent appellate caselaw. Both the 
caselaw and the Divorce Act make it clear that 
the primary consideration is always: what is in 
the child’s best interests?

The Law Now: Notice of changing 
residences

The new Divorce Act distinguishes between 
“changing residences” and “relocations”.

A “change in place of residence” is a move that 
does not impact relationships (for example, a 
move to a new house in the same city).

Anyone who has parenting time, decision-
making responsibilities or contact with a child 
must provide notice of a change of residence:

• in writing (including date of move, and the 
new address and contact information)

• to anyone else who has parenting time, 
decision-making responsibilities or contact 
with that child.

This is the extent of the obligations for a 
“change of residence”.
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The Law Now: Notice of relocations and 
objections to relocations

A “relocation” is a move that is likely to have 
a significant impact on the child’s relationship 
with someone who has parenting time, 
decision-making responsibilities or contact 
with a child (for example, a move to a new 
community).

Any person who has parenting time with or 
decision-making responsibilities for a child 
must provide 60 days’ notice of relocation:

• in writing (parents use Form 1 and those 
with contact use Form 3), including a 
proposal for a new parenting plan,

• to any other person who has parenting 
time, decision-making responsibilities 
or contact with that child, regardless of 
whether the child is also relocating.

If the relocating person plans to also relocate 
the child, the other person who has parenting 
time with or decision-making responsibilities 
for that child may object. They must do so 
within 30 days of receiving the notice to 
relocate by using Form 2 or by applying to the 
court for an order.

That other person might object to the 
relocation itself. In that case, they must be 
prepared to parent the child in the original 
location as they cannot force the relocating 
person not to relocate. Or, the other person 
might agree to the relocation but object to 
the proposed new parenting plan. In that case, 
they would set out their preferred plan.
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The relocation with the child will be allowed if:

1. no objection is filed and a court order does 
not prohibit the relocation,

2. the people involved with the child agree, 
or

3. the court allows it.

In Alberta, all new Divorce Judgements will 
require a paragraph setting out how the 
people involved will give notice to each other 
in the future.

The Law Now: Factors a court will 
consider

If those involved go to court, one person may 
have a “burden of proof” (in other words, one 
person has the obligation to convince the 
court). Who has the burden of proof depends 
on the parenting time arrangement set out in 
a court order or agreement (so long as they 
have been following it):

• If the child spends “substantially equal” 
time with both people involved, the person 
who wants to relocate must prove it is in 
the best interests of the child.

• If the child spends the “vast majority” of 
the time with the person who wants to 
relocate, the person objecting must show 
the relocation is not in the best interests of 
the child.

• In any other case, both people must prove 
that their position is in the best interests of 
the child.

When deciding whether to allow the child to 
relocate, the court must first consider what 
is in the child’s best interests based on the 
same factors a court uses to decide any issue 
related to parenting. The court will also look at 
additional factors related to relocations, which 
are:

• the reason for the relocation

• the impact of the relocation on the child
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• the parenting time and involvement that 
each person has with the child

• whether the person planning the relocation 
has given the proper notice

• whether there is a court order or 
agreement that says a child is supposed to 
live in a certain place

• whether the proposal to change the 
parenting arrangement is reasonable, and

• whether the people involved have been 
following their court order or agreement.

A court cannot consider whether the person 
who plans to relocate would stay behind if the 
child was not permitted to relocate. To do so 
would put that person in a no-win situation.

The Law Now: Exceptions

Notice must be provided as described in all 
cases except where there is a court order 
that waives the notice requirement. A court 
may waive this requirement in cases of family 
violence, for example.

These new rules only apply to families who fall 
under the Divorce Act. If parents were never 
married, or if they are not pursuing or have 
not pursed a divorce, then provincial family 
legislation applies. In Alberta, this is the Family 
Law Act, which has no specific requirements 
about moves and relocations other than to 
make decisions based on the child’s best 
interests. However, it is usually a good idea to 
give notice of a move or relocation to a co-
parent even if the law does not require it.

Sarah Dargatz

Sarah Dargatz has been practicing family law since 
2009. She is currently a partner at Latitude Family 
Law LLP.
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Family
Changes to Jurisdictional 
Provisions under the Divorce 
Act
Lynda Chinweokwu

Changes to Canada’s Divorce Act that came 
into effect on March 1, 2021 include major 
changes to jurisdictional rules.

There are several notable changes to Canada’s 
Divorce Act that came into effect on March 1, 
2021. These changes are made through Bill 
C-78 which received Royal Assent on June 21, 
2019. While the Divorce Act is a federal law 
that applies across the country, each province 
administers the Act. This overlap can lead to 
jurisdictional issues – which province’s courts, 
or other country’s courts in some cases, have 
the right to decide issues under the Act? This 
article highlights some of the major changes 
to the jurisdictional rules in the Act.

Two pending proceedings

Sometimes spouses each start proceedings 
under the Divorce Act on different days. 
These proceedings could be to get a divorce, 
or to deal with parenting or support issues. 
The new term removes the requirement that 
the first-filed proceeding be discontinued 
(cancelled) within 30 days. Now, the court 
having jurisdiction is the one where the first 
proceeding was filed, unless the person who 
started the first proceeding discontinues it.

Where both spouses start proceedings on the 
same day but in different provinces, they have 
40 days to discontinue one of the proceedings. 
If one is not discontinued, one of the parties 
can apply to the Federal Court for a decision 
on jurisdiction only (which court should hear 
the matter). Before March 1, 2021, the time to 
discontinue one proceeding was only 30 days 

and the Federal Court could hear the entire 
proceeding.

Habitual residence of a child determines 
jurisdiction

If a court receives an application about a 
parenting order, it can transfer the proceeding 
to the court in the province where the child 
habitually resides. Previously, the Act used the 
term “substantially connected”. Also, it is no 
longer a requirement before transferring that 
the other parent oppose the proceeding. The 
court can transfer proceedings even where 
the application is not opposed and on its own 
motion.

Bill C-78 also introduced a process for 
applying for contact with a child under the 
Divorce Act. When a court is in the process 
of hearing an application for a parenting 
order, a non-spouse who wants a contact 
order must file their application with the same 
court. If no parenting proceeding is pending, 
a person wanting contact may apply for a 
contact order in the province where the child 
habitually resides. But, the court will not grant 
a contact order unless there is an existing 
parenting order under the Divorce Act. If there 
is no parenting order, the person seeking 
contact must apply for a contact order under 
provincial laws instead.

In cases of a parent moving the child without 
the other parent or the court’s permission, 
a court in the province where the child has 
been taken can only hear an application for a 
parenting order if certain conditions are met. 
Otherwise, the court in the province where 
the child habitually lived before their removal 
must hear the application. This change aims to 
deter parental child abduction and encourage 
parties to give notice of a move as set out 
in the Divorce Act and provincial laws. If the 
parents start parenting proceedings on the 
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same day in different provinces, the Federal 
Court can decide which court should hear the 
application.

Children habitually residing outside 
Canada

When a child habitually resides outside 
Canada, generally the court in the jurisdiction 
where the child habitually lives should decide 
on parenting or contact orders. However, 
in exceptional circumstances, a court in 
Canada can assume jurisdiction. Exceptional 
circumstances include:

• when the child is present in Canada

• the urgency of the situation

• avoiding many of the same proceedings, 
and

• discouraging child abduction.

Interjurisdictional support proceedings

There is now a summary application procedure 
like the one found in each province’s Inter-
jurisdictional Support Orders Act (ISO). The 
intent of the new process is to make it easier 
for families to get or change a support order 
when they live in different jurisdictions – both 
different provinces and different countries. 
The changes also introduce a process for a 
Canadian court to recognize a decision made 
in a designated jurisdiction that changes an 
order previously made under the Divorce Act. 
A “designated jurisdiction” is a jurisdiction 
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(state or country) outside Canada that is listed 
in the ISO Acts.

Proceedings between two provinces

The March 1, 2021 changes introduce a 
new procedure for getting or changing a 
support order where the applicant and the 
respondent live in different provinces. The new 
application-based procedure will hopefully 
be cheaper and faster than the old two-stage 
procedure. A former spouse (the applicant) 
can ask the designated authority (government 
office) in their province to have child support 
calculated or recalculated by the provincial 
child support service in the respondent’s 
province. The respondent’s provincial child 
support service determines eligibility. If the 
service cannot calculate or recalculate, the 
court in the respondent’s province decides on 
support. The applicant may use this process 
without notifying the respondent of the 
application.

The recent changes also get rid of the 
requirement in case law that an applicant be 
notified of the ISO hearing in the respondent’s 
province. In the 2014 Waterman v Waterman 
case, the Nova Scotia Court of Appeal stated 
the notice should include the date, time and 
location of the hearing, as well as copies of 
any materials submitted to the court. While 
notice is no longer required, an applicant can 
choose to participate in the hearing, and to 
be notified or served with the documents and 
other information.

Proceedings between a province and a 
designated jurisdiction

Like the process between provinces, there is a 
new process for a former spouse who lives in 
a designated jurisdiction outside Canada. That 
person (the applicant) can apply to a provincial 
child support service to calculate or recalculate 
child support. Previously, the applicant had 
to apply directly to a Canadian court in the 
respondent’s province to change an order 
made under the Act.
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More specifically, a former spouse must 
apply to the responsible authority where they 
live. The applicant does not need to give 
notice of the application to the respondent. 
The responsible authority in the applicant’s 
jurisdiction sends the application to the 
designated authority in the respondent’s 
province. The designated authority in the 
respondent’s province sends the application 
to the competent authority for a decision. 
The competent authority is either a provincial 
child support service or the court. Neither 
the respondent nor the court need to give 
the applicant proper notice of the hearing in 
the respondent’s province. An applicant who 
chooses to use this procedure accepts they 
may not participate in the hearing, unless they 
specifically ask to.

Recognizing decisions of designated 
jurisdictions

A court in a designated jurisdiction outside 
Canada may change a support order originally 
made in Canada under the Divorce Act. 
The former spouse living outside Canada 
who requested the change can then apply 
in Canada for the foreign decision to be 
recognized and enforced. For example, this 
may happen when a former spouse moves to 
another country after a Canadian court made a 
support order under the Act.

For a Canadian court to recognize it, the 
foreign support order must be registered 
according to the law of the province where 
the respondent lives. Usually the respondent 
has 30 days to object after receiving the notice 
of registration of the foreign order. To object, 
they must apply to set aside the registration 
and state the grounds for doing so.

Generally, the grounds for objecting are:

• the respondent did not get proper notice 
or a reasonable opportunity to object to 
the making of the foreign order,

• the foreign order is against the public 
policy of the respondent’s province, or

• the foreign court did not have jurisdiction 
to make the foreign order.

A provincial court will register a foreign order 
if the respondent does not file an objection. 
Once registered, the foreign order has the 
same effect as if made under the Divorce Act, 
and can be enforced under provincial and 
federal law.

The intent of the changes to interjurisdictional 
processes are to improve efficiency and 
reduce the time and costs associated with the 
previous procedures. Hopefully, they will meet 
these expectations.

Lynda Chinweokwu

Lynda Chinweokwu is an incoming articling student 
at Andrew Law Office in Edmonton and can be found 
on LinkedIn.
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Famous Cases
Criminal Sentencing of 
Aboriginal Offenders: Gladue
Peter Bowal and Malhar Shahani

In the Gladue case, the Supreme Court of 
Canada considered Aboriginal sentencing 
provisions in the Criminal Code.

… the jail term for an aboriginal offender 
may in some circumstances be less than the 
term imposed on a non aboriginal offender 
for the same offence.

R v Gladue, [1999] 1 SCR 688 (SCC) at para 
93

On September 16, 1995, Jamie Gladue was 
celebrating her 19th birthday at her apartment 
in Nanaimo, British Columbia. She was with 
her common-law partner Reuben Beaver and 
other family members and friends. Gladue, 
who was pregnant with Beaver’s second child, 
suspected he was having an affair with her 
sister. She said, “the next time he fools around 
on me, I’ll kill him”.

Her sister left the party, followed by Beaver. 
Gladue told her friend, “He’s going to get it. 
He’s really going to get it this time.” Gladue 
later found Beaver and her sister coming 
down the stairs together at her sister’s place 
a few doors down. When they returned to 
their apartment, Beaver did not deny the 
infidelity and shouting ensued. Gladue, with 
twice the legal driving limit of alcohol in her 
body, stabbed Beaver. As he fled down the 
hallway, she grabbed a larger knife and ran 
toward Beaver telling him “that he had better 
run.” She stabbed Beaver – this time hard – 
and returned boasting, “I got you, you fucking 
bastard.” She jumped up and down “as if she 
had tagged someone”. Beaver was dead.

Canada’s top judges would later describe this 
as a “near murder”, although most Canadians 
would not understate it in this way. Gladue 
was charged with second degree murder 
and her plea to manslaughter was accepted. 
The legal issue became what the appropriate 
sentence was for this young Aboriginal woman 
– with prior convictions for impaired driving 
and breaching bail – who had killed Beaver.

Criminal Code Sentencing Amendments

In 1996, after Gladue’s crime, the Canadian 
government sought to reduce the rate of 
incarceration. It introduced amendments to 
the Criminal Code to address sentencing. 
Section 718.2 is relevant to Gladue’s 
sentencing:

A court that imposes a sentence shall 
also take into consideration the following 
principles:

…

(e) all available sanctions other than 
imprisonment that are reasonable in the 
circumstances should be considered for all 
offenders, with particular attention to the 
circumstances of aboriginal offenders.

Up to now, imprisonment was viewed as the 
highest form of punishment. The last resort. 
Essentially the amendment was a statutory 
codification of existing sentencing practice. 
But how should the court interpret and apply 
the phrase “with particular attention to the 
circumstances of aboriginal offenders” in 
sentencing?

Sentencing Gladue

The sentencing judge listed numerous 
mitigating factors, including that Gladue was 
a young single mother (expecting her third 
child at time of sentencing) with alcohol and 
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thyroid problems. She was taking counselling 
and educational upgrading, was remorseful, 
had pleaded guilty to a lesser offence, and 
had a supportive family. Since she did not 
put her race in issue, and was not residing 
on a reserve, the judge saw no need to pay 
attention to Gladue’s Aboriginal status.

As for aggravating factors? Well, she had 
deliberately killed someone.

The court sentenced Gladue to three years in 
prison.

She appealed to the British Columbia Court of 
Appeal, putting into issue her race and section 
718.2(e) of the Criminal Code. These judges 
disagreed with the broad proposition that 
Aboriginal offenders had to be living in their 
community to benefit from section 718.2(e). 
But “in this case, there is no basis for giving 
special consideration to Gladue’s aboriginal 
background” (para 88). They saw this as a fit 
sentence regardless of the offender’s race. 
She appealed further to the Supreme Court of 
Canada.

Supreme Court of Canada Decision

The Supreme Court of Canada then considered 
whether the sentence of three years 
imprisonment for killing Beaver was the right 
application of section 718.2(e). The seven 
judges unanimously found the three-year 
jail term reasonable, and they dismissed the 
appeal. They went on to criticize the errors of 
judges and lawyers below who “did not have 
the benefit of these [Supreme Court] reasons” 
regarding section 718.2(e) (para 94).

The Supreme Court referred to “the tragic 
history of the treatment of aboriginal peoples 
within the Canadian criminal justice system” 
(para 34). They said section 718.2(e) means 
“that sentencing judges should pay particular 
attention to the circumstances of aboriginal 
offenders because those circumstances are 
unique, and different from those of non 
aboriginal offenders” (para 37).

They said the “serious problem of aboriginal 
overrepresentation in Canadian prisons” 
(para 59) and “the excessive imprisonment of 
aboriginal people” (para 61) can be alleviated. 
This is done by considering “[t]he unique 
systemic or background factors which may 
have played a part in bringing the particular 
aboriginal offender before the courts, and the 
types of sentencing procedures and sanctions 
which may be appropriate in the circumstances 
for the offender because of his or her 
particular aboriginal heritage or connection” 
(para 66). The Court listed thirteen points 
“to give the provision’s remedial purpose 
real force”, including more emphasis on “a 
restorative approach to sentencing” (para 93).

Analysis

Parliament’s introduction of race-based 
sentencing for crimes in Canada in 1996 and 
its full elaboration by the Supreme Court 
in Gladue in 1999 has been controversial. 
The Court conceded that “the jail term 
for an aboriginal offender may in some 
circumstances be less than the term imposed 
on a non aboriginal offender for the same 
offence” (para 93). This was not likely to please 
advocates of victims and equal justice.

This was not a strong case to set Aboriginal 
sentencing policy under section 718.2(e). 
Gladue did not even volunteer her race at 
the trial or sentencing hearing. She did not 
make it an issue in evidence or submissions. 
The sentencing judge inquired whether she 
was raised in an “aboriginal community.” The 
answer was that she grew up in “just a regular 
community.” He did not view Aboriginal status 
as a sentencing factor, finding no special 
circumstances arising from Aboriginal status. 
The Supreme Court chose to insert and elevate 
race beyond what Gladue, the lawyers and 
lower courts judges had done.

Section 718.2(e) was enacted well after the 
crime. Since Gladue was not sentenced until 
17 months after the crime, she was able to 
take advantage of the remedial effect of the 
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amendment. As she had essentially finished 
serving her sentence before her case was 
heard by the Supreme Court, the entire matter 
was moot by the Court’s own standards. It was 
her appeal. As such, a lighter sentence a year 
after her parole would have been meaningless.

The Court dismissed Gladue’s appeal without 
applying its new principles, which technically 
rendered these principles obiter dicta 
(incidental comments without establishing 
precedent). Some of the principles themselves 
are vague and inconsistent.

The Supreme Court’s decision provides little 
factual analysis, cites little law, stereotypes 
Aboriginal offenders, and generally reads like 
an activist sociological essay. The Court picked 
cherries from old law reform reports that had 
not been tested in the Gladue case, reports 
that had gone unimplemented by government.

The Supreme Court could just as easily 
have applied a light touch rather than a 
heavy policy reform. The focus on reducing 
incarceration in sentencing will fail to consider 
other inter-related issues such as deterrence, 
proportionality, victims, separation and 
denunciation. Indeed, the government has 
amended the clause since 1996 to incorporate 
some of these considerations.

Because of this decision, the Crown must 
produce Gladue reports for every offender 
identifying as Aboriginal. This can be a time-
consuming and expensive exercise, a further 
administrative burden on the Crown already 
struggling to meet prosecution deadlines.

Gladue risks conflating “alternatives to 
imprisonment” and “reduction of prison time”, 
the latter of which the amendment does not 
address. What effect does less incarceration 
of Aboriginal offenders have on the crime 
rate? How do race-based parallel sentencing 
processes reduce crime or salve the anguish of 
victims and their families?
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Conclusion

Gladue was granted day parole after serving 
six months in a provincial women’s institution. 
She then lived with her father and was fully 
paroled six months later.

The next Famous Cases column will provide 
a twenty-two-year update on Gladue and 
describe how courts apply it.

Peter Bowal

Peter Bowal is a Professor of Law at the Haskayne 
School of Business, University of Calgary in Calgary, 
Alberta.

Malhar Shahani

Malhar Shahani is a student at the Haskayne School 
of Business.
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Housing
Condominium Bylaws and 
Rules: 5 things to know
Judy Feng

On January 1, 2020, revised condominium 
governance regulations came into effect in 
Alberta.

This article is part of a multi-part article series 
on Alberta’s new condominium regulations. 
This article provides a quick summary of the top 
five things you need to know about bylaws and 
rules.

1. Schedule 4 for default bylaws

When a condo corporation registers a 
condominium plan with Alberta’s Land Titles 
Office, the default bylaws in the Condominium 
Property Regulation apply to it. These bylaws 
remain in force until the condo corporation 
repeals or replaces them by a special 
resolution.

With the new condominium governance 
regulations now in effect, Schedule 4 of the 
Regulation is now the default bylaws, instead 
of the previous Appendix I. This means that if 
your condominium corporation had default 
bylaws in place as of January 1, 2020, the 
corporation is governed by the new Schedule 
4 bylaws and not the old Appendix I.

TIP | Not many condominium corporations 
are governed by the default bylaws. Most 
condominium corporations have already 
repealed or replaced the default bylaws. 
If you are not sure which bylaws apply to 
your condominium corporation, check your 
Condominium Additional Plan Sheet.

2. Timeframe for changing conflicting 
bylaws

Condominium corporations could change 
any conflicting bylaws to conform to the 
Condominium Property Act and Regulation 
by ordinary resolution within one year 
after January 1, 2020. This means if your 
condominium corporation wanted to 
change any bylaws that conflict with the 
Condominium Property Act and Regulation, it 
had until January 1, 2021 to do so by ordinary 
resolution. In other situations, such as adding 
new bylaws or changing non-conflicting 
bylaws, your condominium corporation can 
only amend, repeal or replace the bylaws by 
special resolution.

TIP | An ordinary resolution requires a 
majority vote from people, representing 
more than 50% of the total unit factors. A 
special resolution requires approval of at 
least 75% of people entitled to vote and 
representing at least 75% of total unit 
factors.

3. More restrictions on sanctions for 
bylaw breaches

Condominium corporations can impose 
monetary sanctions on owners, tenants or 
occupants as long as it’s authorized by the 
Condominium Property Act, the regulations 
or the bylaws. Monetary sanctions cannot 
exceed the maximum restrictions set out in the 
Condominium Property Regulation, which are 
now:

• $500 (or a lower amount set out in the 
condominium’s bylaws) for first time bylaw 
breaches

• $1000 (or a lower amount set out in the 
condominium’s bylaws) for second and 
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subsequent instances of bylaw non-
compliance

There are also further restrictions on sanctions. 
For example, a condominium corporation 
cannot impose a sanction if the sanction:

• prohibits or restricts the devolution of 
units or any transfer, lease, mortgage or 
other dealing with the units, or

• destroys or modifies any easement 
implied/created by the Condominium 
Property Act.

4. Notices for sanctions

The Condominium Property Regulation now 
has guidance on issuing notices for sanctions. 
For example, a condominium corporation can 
serve a notice of proposed sanction on an 
owner, tenant or occupant before it imposes a 
sanction for breaching a bylaw.

The notice must contain certain information 
such as:

• Unit number

• Name of person subject to the sanction

• Bylaw not complied with

• Date and time of non-compliance

• Relevant information on the non-
compliance

• Maximum monetary sanction for non-
compliance

• Description of corrective or other action 
that must be taken

• Deadline for taking required actions or 
providing a written response, which must 
be at least 3 days (excluding holidays) after 
service of the notification

If the deadline passes in the notice of 
proposed sanction and there hasn’t been a 
satisfactory response or actions taken, then the 

corporation can impose the sanction and issue 
another notice, called a notice of sanction. 
Like notices of proposed sanctions, notices 
of sanctions must contain certain information 
such as:

• For monetary penalties: the amount, 
instructions and deadline for payment

• For non-monetary penalties: the 
description, date and time at which the 
penalty comes into effect

• Reasons for issuing the sanction

• Date of the board resolution approving the 
sanction

The Regulation also provides clarity on how to 
serve notices of sanctions (for instance, they 
can be served electronically) and when service 
is considered effective.

5. More rules for rules

Rules are now explicitly addressed under the 
Condominium Property Amendment Act and 
Condominium Property Regulation.

For example:

• The condominium board can make, amend 
or repeal rules by resolution.

• Rules can cover procedures used in 
administering the corporation, as well as 
the corporation’s real, personal, common 
and managed property.

• Condominium rules cannot restrict the use 
of units.

• Condominium corporations cannot impose 
sanctions for breaches of rules despite 
bylaws that say otherwise.

• Rules can be changed through ordinary 
resolution.

Another important “rule” for rules is the 
requirement for notification of new rules. 
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Before a new rule comes into effect, the 
condominium corporation now must give at 
least 30 days’ written notice to anyone living 
in the development (for example, owners and 
tenants) or post in common areas where all 
owners/occupants have access to. The notice 
must also be served on owners who do not 
live in the complex. New rules also do not 
come into effect until 30 days after all written 
notices of the new rules have been provided or 
served.

TIP | There are limited situations where a 
condominium corporation can implement 
rules that come into effect immediately 
upon written notice. An example is if the 
rule addresses a safety/security concern or 
emergency and stops when the concern or 
emergency no longer exists.

To learn about the latest changes to Alberta’s 
Condominium Property Act and Regulation, go 
to our website: www.condolawalberta.ca.

Judy Feng

Judy Feng, BCom, JD, is a staff lawyer at the 
Centre for Public Legal Education Alberta.
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Law & Literature
Just Who Are the Real 
Criminals of New York: 
Reflections on Bellow’s  
Mr. Sammler’s Planet
Rob Normey

Mr. Sammler’s Planet follows its one-eyed 
protagonist’s travels around New York City 
and comments on American society circa 
1969.

Alice Munro is not the only Canadian-born 
writer who has won the Nobel Prize for 
Literature. So too did Saul Bellow, born in 1915 
in Lachine (then a town outside Montreal but 
now part of it). Bellow moved with his family to 
Chicago at a young age. His biographer rightly 
refers to him as a Canadian-American writer.

Bellow is known for his picaresque 
masterpieces, such as The Adventures of 
Augie March and Henderson the Rain King. 
He received even wider acclaim in 1964 with 
Herzog. I recently finished his 1970 novel 
Mr. Sammler’s Planet. The novel narrates the 
relationship between the protagonist, Artur 
Sammler, and his family, including Dr. Elya 
Gruner – his American sponsor, benefactor 
and nephew. Beyond that, the third-person 
narration focusses tightly on one-eyed 
Sammler’s travels around New York City. To 
a higher degree than earlier novels, Bellow 
investigates American society circa 1969. It 
was a time of socioeconomic change and of 
rebellion and potential social breakdown. 
Indeed, the novel can be viewed as Bellow’s 
critique of Sixties culture in its deepest 
manifestations.

Before commenting on some of writer’s 
provocative choices in portraying New York 
on the edge, I will first consider the legal and 

political backdrop of the novel. The years 
1968 and 1969 were a time of immense 
sadness and upheaval mixed with a desire 
for fundamental change in the U.S. Issues 
of poverty and the potentially unbridgeable 
racial divide boiled over. Martin Luther King, 
Jr., and many other black leaders in the civil 
rights movement, were gunned down in 
shocking acts of violence. Malcolm X had been 
slain. Fred Hampton, many believe, had been 
assassinated through a joint FBI and police 
operation. A bomb set off in a Birmingham 
church killed four young girls. Other deaths 
would follow.

At the same time, the country had an 
opportunity to confront the problem of “white 
racism” in a meaningful way. The Kerner 
Commission Report of 1968 recommended 
new laws and policies to reduce the diverse 
causes of alienation and anger expressed by 
black Americans in the ghettos and poorer 
neighborhoods. These same areas had erupted 
in full-scale riots in the late 60s.

The years 1968 and 1969 were 
a time of immense sadness 
and upheaval mixed with 
a desire for fundamental 
change in the U.S.

The Report surprised everyone in politics, 
including President Lyndon Johnson, who had 
established the Commission and named its 
members (and did not include “radicals” from 
the civil rights movement). LBJ attempted to 
bury the efforts of the commissioners, but to 
no avail. It became a publishing sensation, 
with Bantam selling 1 million paperbacks in 
the first few weeks. Americans awoke to the 
Report’s conclusions that “white racism” was 
in fact the prime cause of the social unrest 
that had reached a flashpoint in cities across 
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the U.S. “What white Americans have never 
fully understood – but what the Negro can 
never forget – is that white society is deeply 
implicated in the ghetto,” having created and 
maintained it.

The Report singled out police brutality, 
and unfair and discriminatory policies and 
practices, targeting Afro-American citizens as 
major provocations of the ongoing rebellions 
and riots. Government officials applied laws 
to minorities, especially the black minority, 
in a discriminatory way, creating fear and a 
complete lack of trust.

Thus in 1968 and 1969, in the time of Mr. 
Sammler’s Planet, the country was teetering 
on the edge. It could engage in fundamental 
reform, or it could react with a stringent 
doubling down of the “law and order” agenda. 
As we know, Richard Nixon took office as the 
next president in 1969, having successfully 
campaigned as the ideal “law and order 
president.” Soon after, the Governor of New 
York, Nelson Rockefeller, implemented a series 
of draconian drug enforcement laws and other 
criminal laws that contributed to a noticeable 
rise in the prison population.

For Bellow, the latter part of the Sixties was 
a period of unmitigated breakdown and 
disgrace. Bellow’s 70-year-old protagonist, 
Artur Sammler is a white Jewish survivor of 
the obscene horrors of the Nazi regime. In so 
creating him, the author provides a sardonic 
and challenging examination of the worrisome 
path both city and country have careened 
down.
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In the opening chapter, Sammler takes us 
with him through the New York transportation 
system. Sammler is a lanky man who generally 
stands, arm suspended from a strap to secure 
his place on the crowded bus. He describes the 
city as lacking pride and any sense of order, 
passing broken down phone booths (used as 
urinals) and debris. Sammler describes New 
York as getting worse than Naples or Salonika. 
Further, crime appears to be on the rise. 
On several trips, Sammler has spied a black 
pickpocket who has determined to make the 
“Columbus Circle” route his place of regular 
business. On each trip, Sammler peers out of 
his one good eye at the arrogance and ease 
at which the unnamed, powerfully-built thief 
goes about lifting wallets and items from 
purses.

Despite Mr. Sammler’s Planet 
being generally well-received 
by critics, … some condemned 
it as being outright racist.

While Sammler is of course troubled by the 
series of thefts, him and other family members 
exhibit a strange fascination with the debonair, 
immaculately-dressed “Prince” of thieves. The 
overall treatment of the sole black character 
– who never speaks in the novel and who is 
called “silent as a puma” – is problematic on 
several levels. Despite Mr. Sammler’s Planet 
being generally well-received by critics, and 
indeed winning Bellow’s third National Book 
Award for fiction, some condemned it as being 
outright racist. It is also deeply sexist, with a 
number of feminist critics unpacking Bellow’s 
condescending treatment of the women in the 
novel. I will not comment further on the sexism 
except to say that the decade of the 1970s saw 
several reforms in the law. Many were initiated 
by Ruth Bader Ginsburg and other activist-
lawyers, who challenged discriminatory laws at 
the Supreme Court and in other courts.

The issue of race has proved harder to deal 
with. Racism and discriminatory and punitive 
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policing practices have arguably worsened 
since the novel’s release. Considering this 
reality, Bellow surely has something to 
answer for. At a minimum, he made such 
an unfortunate choice to include scenes in 
which the sole black character goes about his 
activities as a pickpocket as well as one vividly-
described encounter of threatening the aged 
protagonist. The silent character, who Bellow 
describes at various points as a “beast,” with 
references to his imagined sexual prowess, 
forces Sammler against a wall in his apartment 
and exposes himself. On my reading, there is 
certainly a racist dimension to this depiction.

The Kerner Commission 
Report of 1968 recommended 
new laws and policies to 
reduce the diverse causes 
of alienation and anger 
expressed by black Americans 
…

Unfortunately, that is not all. Sammler later 
discusses these encounters with a relative. 
The latter describes his own encounter with 
black youths, having observed them surround 
a victim and move in to assault him. Another 
character confesses to Sammler his fascination 
with “dark” women, generally Puerto Ricans, 
and describes them in a highly sexualized 
manner. A final encounter between Sammler’s 
family members and the pickpocket, and 
eventually Sammler and the pickpocket, has its 
own troubling aspect. I will leave it to readers 
to decide what significance they place on this 
last encounter, which closes Bellow’s theme of 
“law and disorder”.

I do emphasize that there is much in Mr. 
Sammler’s Planet that works well. And I hope 
lovers of Bellow’s work are not dissuaded from 
reading the novel, despite its flaws. It also 
contains interesting descriptions of Gruner’s 
lawyer, as he advises on the dying man’s will 
and the manipulations of the legal system 

by insurance lawyers to limit the reach of 
potential lawsuits.

Aside from its literary qualities, the novel 
serves as an early warning sign of the 
conservative reaction to the upheavals and the 
sometimes-disorderly calls for social justice 
that marked the decade. At the same time 
Bellow published his novelistic critique of the 
country’s direction, Ronald Reagan embarked 
on a series of actions as governor and aspiring 
presidential candidate that eventually took him 
to the White House.

While Sammler’s encounters with the black 
pickpocket do not possess the same political 
significance of the urban legend that Reagan 
generated, nonetheless they do capture 
the tenor of the times. They can be said to 
represent a repudiation, in fictional terms, of 
the conclusions in the Kerner Commission. The 
novel itself is silent on the underlying harm 
that racism against blacks was perpetuating. 
The denial of any black voice in the novel is 
indeed symptomatic of the lost opportunity 
represented by the premature ending of the 
era of idealism and protest.

Rob Normey

Rob Normey is a lawyer who has practised in 
Edmonton for many years and is a long-standing 
member of several human rights organizations.
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Youth & the Law
I’m Turning 18: Planning for 
the Unexpected
Jessica Steingard

Making plans in case something happens to 
you unexpectedly or you die is not just for 
older adults.

You’re turning 18. It’s time to celebrate! But 
it’s also time to face the responsibilities of 
adulthood. And one of those responsibilities is 
planning for the unexpected.

Maybe you’ve heard your parents or 
grandparents talk about their Will? Or their 
medical directive or power of attorney?

What are these legal documents?

Chances are, you have heard of these 
documents. But in case you have not, here is a 
quick summary.

A Will is legal statement of how you want your 
property to be dealt with after your death. The 
property distributed following the instructions 
in a Will is called the estate. When you make a 
Will, you are the testator. The person you put 
in charge of carrying out the wishes in your 
Will is called your Personal Representative. A 
Will is only used after you die. The law for Wills 
is set out in Alberta’s Wills and Succession Act.

A Personal Directive (sometimes called a 
living will or medical directive) is a written, 
signed, dated and witnessed legal document. 
It gives someone else the right to make 
decisions for you about personal, non-financial 
matters while you are still alive. This includes 
decisions related to health care, housing 
and medical treatment. When you make a 
Personal Directive, you are the Maker and you 
name another person (your Agent) to make 
your personal decisions. The law for Personal 

Directives is set out in Alberta’s Personal 
Directives Act.

An Enduring Power of Attorney (EPA) is a 
written, signed, dated and witnessed legal 
document. It gives someone else the right to 
act on your behalf for your financial affairs 
while you are still alive. When you make 
an EPA, you are the Donor. You give your 
authority to another person (your Attorney) to 
deal with your financial affairs. Your EPA only 
applies while you are alive and comes to an 
end when you die. The law for EPA’s is set out 
in Alberta’s Powers of Attorney Act.

Chances are also that you have associated 
these documents with old people. But this is 
incorrect. In fact, every person over the age of 
18 with capacity should have these documents.

Why should you be thinking about 
making these documents sooner rather 
than later?

First, you must have mental capacity to make 
these documents. Mental capacity means:

• the ability to understand the information 
relevant to making a decision, and

• the ability to appreciate the reasonably 
foreseeable consequences of the decision.

This definition is found in Alberta’s Personal 
Directives Act and Adult Guardianship and 
Trusteeship Act.

Mental capacity is measured on a spectrum. 
You have mental capacity for some things 
but not others. For example, you might have 
mental capacity to make decisions about 
what to do in a day (minor decisions) but not 
about selling your house (major decisions). 
Your mental capacity can also come and go. 
For example, maybe you were in an accident 
and are in a medically-induced coma. While 
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you are in the coma, you do not have mental 
capacity! But once you wake up from the coma 
and recover, you may be mentally capable of 
making decisions for yourself again.
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Second, none of us knows the future. It’s the 
proverbial “what if I get hit by a bus tomorrow” 
dilemma. You never plan on getting hit by a 
bus, but it could happen. Talking about death 
or disability is never fun or easy. And I’m not 
trying to sound all dark and doomsday. But 
the reality is that none of us will live forever.

Third, planning for the unexpected makes 
things easier for your loved ones if something 
does happen to you. Say you are injured 
in an accident. No one has the authority to 
make decisions for you unless they have a 
legal document saying so – either a court 
order, Personal Directive or Enduring Power of 
Attorney. A guardianship order is a court order 
naming a guardian to make personal decisions 
for you. A trusteeship order is a court order 
naming a trustee to make financial decisions 
for you. There are processes to get emergency 
court orders but it can still take a few days 
and money. Your family may also be unsure 
how to make decisions for you because they 
do not know what you would want. By making 
these documents ahead of time, you can say 
who makes decisions for you and how. It is a 
good idea to talk to your Agent, Attorney and 
Personal Representative before you complete 
the documents to make sure they are willing 
to act for you. You should also discuss your 
wishes with them.

How do you make these documents?

So now that I’ve convinced you that you need 
these documents, the next step is to make 
them! Here’s the good news: You can do it 
yourself. There are online services that can 
help or kits you can buy. Alberta’s Office of 
the Public Guardian and Trustee has a fillable 
form for a Personal Directive. You can also 
hire (retain) a lawyer to make them for you. 
Lawyers often charge a set fee to make all 
three documents for a person.

See CPLEA’s Planning for the Future resources 
for more information about these documents, 
including what you should think about before 
preparing them.

Jessica Steingard

Jessica Steingard, BCom, JD, is a staff lawyer at the 
Centre for Public Legal Education Alberta.
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