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A Primer on Municipal 
Law in Alberta
September 7, 2021 by Ben Throndson

With local elections approaching, it’s a 
good time to brush up on municipal law 
and government in Alberta.

Municipal governments play an important role 
in shaping Albertans’ daily lives – from taxes to 
transit, bike lanes to bylaw enforcement, and 
development permits to dog licenses.

Albertans go to the polls on Monday, October 
18, 2021 to elect new municipal councils. With 
this in mind, this article provides readers with 
a better understanding of municipal law and 
government.

What is the legal authority for 
municipal government?

All authority to make laws in Canada flows 
from the Constitution. But the Constitution 
only creates two levels of government: 
the federal Parliament and the provincial 
Legislatures.

This raises the question: where do 
municipalities fit into the picture?

Legally speaking, municipalities are “creatures 
of the provinces”. Section 92(8) of the 
Constitution Act, 1867 gives provinces the 
power to make laws on “Municipal Institutions 
in the Province”. This means the provinces 

have the power to – and indeed do – create 
and regulate municipalities within their 
borders.

In Alberta, the main piece of municipal 
legislation is the Municipal Government Act 
(the MGA). The MGA has over 700 sections. It 
includes rules on many subjects, including:

• the scope of municipal powers

• forming new municipalities

• municipal council procedure

• financial administration

• property assessment and taxation

• land use planning and zoning

Many other pieces of provincial legislation also 
impose unique powers and responsibilities 
on municipalities, including in the areas of 
transportation, the environment, and privacy.

How are municipalities created and 
governed?

The MGA says Alberta’s Minister of Municipal 
Affairs may form a new municipality in three 
situations:

1. on the Minister’s own initiative

2. if an existing council requests the Minister 
do so, or

3. in response to a petition signed by at 
least 30% of the population within the 
boundaries of the proposed municipality.

Five different types of municipalities may be 
formed under the MGA:

1. municipal districts

2. villages
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3. towns

4. cities

5. specialized municipalities

Once formed, a municipality may change its 
status (for example, from a town to a city) if it 
meets the requirements set out in the MGA.

Additionally, the MGA sets out processes 
under which municipalities may change their 
name, amalgamate (combine) with another 
municipality, annex land from another 
municipality (by changing their border), or be 
dissolved.

Each municipality is governed by an elected 
municipal council. One member of the council 
serves as the chief elected official. In most 
communities, the chief elected official is called 
either the “Mayor” or the “Reeve”.

What can municipalities regulate?

Because municipalities are “creatures of the 
province”, they may only use the powers 
given to them by provincial legislation. With 
that said, the MGA gives broad authority to 
municipal councils to make bylaws that a 
council deems to be in the public interest.

Section 3 of the MGA sets out the purposes of 
a municipality. These are:

• to provide good government

• to foster the well-being of the environment

• to provide services, facilities or other things 
that are, in the council’s opinion, necessary 
or desirable for the municipality

• to develop a safe and viable community, 
and

• to work collaboratively with neighbouring 
municipalities.

To fulfill these purposes, section 7 of the 
MGA says a council may pass bylaws on many 
general subjects, or “matters”, including:

• people’s safety, health and welfare

• protecting property

• people, activities and things in or around 
public places or places open to the public

• nuisances, including unsightly property

• transport and transportation systems

• businesses, business activities and persons 
engaged in business

• services provided by or on behalf of the 
municipality

• public utilities

• wild and domestic animals and their 
activities, and

• bylaw enforcement.

This list is intentionally broad. Section 9 of the 
MGA says the power to pass bylaws “is stated 
in general terms” to “give broad authority to 
councils and to respect their right to govern 
municipalities in whatever way the councils 
consider appropriate”. Broad authority 
also “[enhances] the ability of councils to 
respond to present and future issues in their 
municipalities”.

The courts interpret municipal authority 
generously to allow municipalities to fulfill 
their purposes. In its 2004 decision in United 
Taxi Drivers’ Fellowship of Southern Alberta v 
Calgary, the Supreme Court of Canada decided 
the city had authority to pass a bylaw freezing 
the number of taxi plate licences issued, even 
though the MGA did not clearly give the city 
this power. In doing so, the Supreme Court 
said that legislation empowering municipalities 
is to be interpreted in a “broad and purposive” 
manner.

How are municipal governments similar 
– and different – from other levels of 
government?

Municipalities have a lot in common with the 
provincial and federal governments:

• Citizens elect representatives and pay 
taxes.

COURTS & GOVERNMENTS
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• Elected representatives meet to debate 
and enact policies and rules.

• These governments employ public servants 
and provide public services.

• These governments are bound by the 
Canadian Charter of Rights and Freedoms.

There are also several important differences 
between municipalities and the provincial and 
federal governments:

• Municipalities lack constitutional status. 
They only exist through the provincial 
statutes that create and empower them.

• Instead of electing representatives to 
Parliament or to the Legislature, Albertans 
elect municipal councils.

• Municipal elections in Alberta do not 
feature political parties.

• Municipal election dates are fixed. In 
Alberta, they take place every four years.

• Albertans vote directly for a chief elected 
official (e.g. a mayor or a reeve), unless 
a bylaw provides that the chief elected 
official will be selected from among 
members of council. At the provincial and 
federal levels, citizens do not vote directly 
for the Premier or Prime Minister.

• Municipalities pass “bylaws”, not “laws”.

What is municipal “law”?

Municipal law can be thought of as the law 
that affects how municipalities operate. It 
is a collection of various types of law. A few 
examples:

• Constitutional law affects how 
municipalities are created, what powers 
they possess and places limits on those 
powers.

• Municipalities apply planning and 
development regulations to develop land 
within their boundaries.

• Administrative law affects the operation 
of boards and tribunals within the 
municipality, such as the Subdivision and 
Development Appeal Board.

• Since many municipalities are major 
employers in the community, employment 
and labour law govern a municipality’s 
legal relationships with its employees.

• Municipalities may enter into contracts and 
hold property. As such, the law of contract 
and property are also relevant to the day-
to-day operation of municipalities.

As this article shows, municipalities 
are complex, dynamic, and important 
organizations.

Ben Throndson

Ben Throndson is a Student-at-Law with Reynolds 
Mirth Richards & Farmer LLP. He graduated from 
the University of Alberta Faculty of Law in 2020 
and clerked at the Alberta Court of Appeal before 
beginning his articles with the firm.
If you or your municipality have questions or require 
legal advice, please reach out to RMRF’s Municipal 
Team. You can find us at www.rmrf.com.
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Myths about Child 
Support
September 9, 2021 by Sarah Dargatz

Debunking the myths and legends that 
haunt family law.

This article continues our series on debunking 
the myths and legends that haunt family law. 
Today’s topic: myths on ways to avoid paying 
child support.

A note about child support

First, let’s address what underlies these 
myths: that child support is something to 
be avoided. Canada’s lawmakers and courts 
have found that dependency and obligation 
follow the parent-child relationship. In the 
2006 case of DBS v SRG, the Supreme Court 
of Canada noted that “upon the birth of a 
child, parents are immediately placed in the 
roles of guardians and providers” (paragraph 
36). It further noted in the 2011 case of Kerr 
v Baranow that “both parents must put their 
child’s interest ahead of their own” and “child 
support is the right of the child” (paragraph 
208).

Parents have an obligation to support 
their children whether or not they are in a 
relationship with each other. If the parents 
separate, a fair amount of child support must 
be paid, as set by our elected lawmakers. 
Paying child support is simply meeting some 
of your obligations to your children.

There are some fair concerns with how 
support is calculated in Canada. Discussions 
with lawmakers about the best way to do so 
continues. However, since the Child Support 
Guidelines came into effect, calculating 
support has generally been objective and 
consistent from family to family.

Myth: If my ex doesn’t know that my 
income has increased, I don’t need to 
increase my child support payments.

Myth: As long as I pay what the Order 
says, then my ex can’t come after me 
for support.

Parents should update, or “vary”, their child 
support orders whenever circumstances 
change. A common change in circumstances 
is a change in the payor’s income. Children 
are entitled to be supported by their parents, 
based on their parents’ incomes. Continuing 
to pay support based on an outdated income 
does not meet a parent’s financial obligations.

We expect that child support orders will 
change over time. The Federal Child Support 
Guidelines and most child support orders 
require parents to exchange basic income 
information every year. Changes to income 
should be noted and child support should be 
adjusted to reflect the changed income. Many 
provinces have programs that help with this 
annual adjustment, such as Alberta’s Child 
Support Recalculation Program.

Sometimes parents do not exchange income 
information and then the payor’s income 
increases. Once the recipient knows that the 
payor’s income has increased, they can apply 
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for an adjustment back in time – called a 
“retroactive award”.
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Myth: Who cares if they order support, 
I’ll just move away.

Canadian provinces have agreements with 
each other and several other countries to 
enforce each other’s support orders. We call 
these “reciprocal agreements.” If a court orders 
a parent to pay child support and that parent 
moves to a reciprocating province or country, 
that place can enforce the order.

If a payor does not pay support according to 
a court order, the government program set 
up to collect support can take several actions. 
This is true even if that payor is out of the 
country. For example, Alberta’s Maintenance 
Enforcement Program can seize a payor’s 
assets in Alberta (including bank accounts 
and land) and suspend provincial and federal 
licenses (including passports). If the payor 
returns to Canada, they can even be arrested.

Myth: I’ll just file for bankruptcy to get 
out of my support arrears.

Debts related to child (and spousal or partner) 
support – commonly referred to as “arrears” 
– survive bankruptcy. If a payor files for 
bankruptcy, they still must pay support.

If a payor’s income has changed and they 
can no longer pay the set amount of support, 
they may apply to apply to court to reduce 
their ongoing support. Sometimes the court 
will even eliminate (cancel) their arrears. A 
judge must first consider all the evidence and 
applicable law.

If a payor has high debt from the relationship, 
they can ask the court to reduce the amount 
of support they pay if they suffer “undue 
hardship” (see section 10 of the Federal 
Child Support Guidelines). Again, a judge first 
considers all the evidence and applicable law 
before ordering a reduction.

If a bankruptcy reduces or eliminates debt, 
that payor may no longer suffer “undue 
hardship” because of that debt. This means 
they would have to keep paying the set 
amount of support.

Sarah Dargatz

Sarah Dargatz has been practicing family law since 
2009. She is currently a partner at Latitude Family 
Law LLP.
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A Few Facts on … 
Equalization
September 16, 2021 by Nathalie Tremblay  
and Jeff Surtees

Let’s fact check a few common 
misconceptions on equalization and 
transfer payments.

The terms “equalization” and “transfer 
payments” have been floating around in 
the news recently. The sheer volume of 
information thrown at us makes it difficult 
to figure out what is fact and what is 
misinformation.

The kind of misinformation we see about 
equalization often falls into two categories:

1. Manipulated content is information 
presented with the goal of convincing 
people to adopt a certain position based 
on opinion.

2. Incomplete content lays out only part 
of the issue to fit a specific narrative. 
The incomplete content isn’t wrong, but 
enough information is left out that the 
meaning of the statement does not align 
with reality. (Basically anything found on a 
“meme”.)

So how do we as citizens make sense 
of all this material and make informed 
decisions?

There is no magic solution. But there are 
guidelines we can follow to help us figure 
out the foundational facts we need to know. 
There are specific elements to look for when 
it comes to finding reliable information. Look 
for credible source material that is supported 
by other sources. It is also important to note 
if the source material contains a bias or if it 
presents an opinion. You should also check 
how recently the material was published. (For 

more tips on finding reliable information, see 
CPLEA’s “Is it reliable?” tip sheet and video.)

What follow are a few common 
misconceptions about equalization along with 
facts to clarify them.

Misconception: “The equalization 
program was created to punish rich 
provinces.”

FACT | Equalization is a simple concept that 
becomes complicated when you look at the 
details of how it works. The basic principle 
behind the program is that Canadians should 
receive roughly similar levels of provincial 
government services regardless of where we 
live. Some provinces have a greater ability 
to raise revenues and therefore provide 
services compared to other provinces. To even 
things out, the federal government makes 
equalization payments to provinces with below 
average ability to raise revenue and provide 
services.

Misconception: “All our federal taxes 
are going to other provinces.”

FACT | Currently, four provinces do not 
receive equalization payments: Alberta, British 
Columbia, Saskatchewan, and Newfoundland 
and Labrador. These provinces account for 
about 35% of federal taxes received. But not 
all this money goes into the equalization 
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program. Equalization is one of six main types 
of transfers from the federal government 
to the provinces. Other types of transfers 
include the Canada Health Transfer and the 
Canada Social Transfer. Visit the Government 
of Canada’s website for more details on these 
programs.

Misconception: “Alberta writes a cheque 
for equalization payments to other 
provinces.”

FACT | It is incorrect to say that the richer 
provinces are sending money to the poorer 
provinces. Provincial governments do not 
make equalization payments. The federal 
government makes the payments out of 
federal tax revenue. It’s more accurate to say 
that higher income earners, regardless of 
where they live, are funding the program. That 
being said, a high-income earner in a province 
that receives equalization payments pays more 
in federal taxes (and therefore contributes 
more to the equalization system) than a low-
income earner in a province that does not 
receive equalization payments.

According to government data, the total value 
of equalization payments in 2021-2022 will be 
just under 21 billion dollars. This will be paid 
to Quebec, Nova Scotia, New Brunswick, P.E.I. 
and Manitoba.

Misconception: “The equalization 
formula benefits provinces that are too 
lazy to maximize their resources.”

FACT | A province’s entitlement to equalization 
is based on a formula. A Canadian Library of 
Parliament research publication explains how 
the formula works. We have summarized the 
main points:

• The formula assesses a province’s per-
capita ability to generate revenues (that 
ability is called ‘fiscal capacity’) and 
compares that fiscal capacity to the 
average fiscal capacity for all provinces. 
Provincial government revenue sources 
other than user fees are allocated to one 

of five categories: personal income taxes, 
business income taxes, consumption 
taxes, property taxes and natural resource 
revenues.

• The formula estimates fiscal capacity in 
the personal income tax, business income 
tax, consumption tax and property tax 
categories by determining the amount 
of per capita revenue that each province 
could generate if all provinces had 
identical tax rates. Natural resource 
revenues are treated differently – actual 
revenue numbers are used rather than 
estimates based on a national average. 
Either half or none of a province’s resource 
revenues are included in the calculation, 
whichever results in the higher equalization 
payment. How natural resource revenues 
are treated has been the subject of political 
compromise. 

• A province’s fiscal capacity in all five 
revenue categories is compared to the 
national average of all the provinces. 
Provinces below the average receive an 
equalization payment, and those above the 
average do not.

• Changes in the overall amount of 
equalization are linked to changes in 
Canada’s gross domestic product.

• The program includes a ‘fiscal capacity cap’ 
that is designed to eliminate the possibility 
that an equalization receiving province 
with actual resource revenues might end 
up with higher actual fiscal capacity after 
equalization than a province that was not 
eligible for an equalization payment in the 
first place.

• To reduce constant payment fluctuations, 
the amount a province receives is 
calculated on a three-year weighted 
moving average. A receiving province is 
paid 50% of what is calculated for the 
current year plus 25% of what is calculated 
for each of the two prior years.

COURTS & GOVERNMENTS
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For those who enjoy playing with the numbers, 
Finances of the Nation created an online 
equalization simulator tool. The explanatory 
article by economist Dr. Trevor Tombe further 
explains the mechanics of equalization.

Misconception: “A referendum on 
equalization will allow Alberta to pull 
out of the program.”

FACT | Equalization is enshrined in section 
36 of Canada’s Constitution Act, 1982. And 
one province cannot unilaterally change the 
Constitution. So the short answer is no.

If a province proposes to change the 
Constitution, the Supreme Court of Canada 
says the federal government and the provinces 
have a “duty to negotiate” if the issue is a 
constitutional crisis threatening the breakup of 
the confederation. (See LawNow’s The Quebec 
Secession case article.) Experts’ opinions differ 
on this issue. The Centre for Constitutional 
Studies provides a more detailed explanation 
of the process. Although clear referendum 
results in Alberta would arm the government 
with a “statement”, constitutional dialogue can 
start at the first ministers’ table without the 
need for a costly referendum.

Nathalie Tremblay

Nathalie Tremblay, MEd, is the Education Design 
and Evaluation Specialist at the Centre for Public 
Legal Education Alberta.

Jeff Surtees

Jeff Surtees, BComm, JD, LLM, is the Executive 
Director of the Centre for Public Legal Education 
Alberta.
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A Troubled Prosecutor 
on a Quest in 
Fujimori’s Peru
September 21, 2021 by Rob Normey

Santiago Roncagliolo’s Red April offers 
a gripping and insightful look into 
the terrors in Peru in 2000, especially 
towards Indigenous peoples.

Like Canada, Peru has a long and troubled 
colonial relationship with its Indigenous 
peoples. Today, Canada is making strides in 
the vital process of reconciliation with all our 
Indigenous citizens. One important part of that 
quest is passing legislation to enshrine the 
principles of the United Nations Declaration of 
Indigenous Rights (UNDRIP) in federal law. The 
UNDRIP Act (Bill C -15) received Royal Assent 
on June 21, 2021 and provides a framework for 
implementing UNDRIP into Canadian law.

UNDRIP creates a universal framework of 
standards for the survival, dignity and well-
being of the Indigenous peoples of the world. 
It should act as an essential ethical benchmark 
in Canada’s foreign business practices and 
relations with Latin American countries 
like Peru, which also have large Indigenous 
populations.

Peru’s New Government

The new government of Peru, led by President 
Pablo Castillo, pledges to completely review 
and rewrite the country’s constitution. 
Adequate protection of Indigenous rights will 
inevitably be a critical part of this proposed 
transformation. Such a review is vital given the 
disastrous legacy of President Alberto Fujimori, 
who ruled in a highly authoritarian manner 
from 1990 to 2000. Fujimori was responsible 
for a series of human rights violations, 

including crimes against humanity committed 
as part of a violent, unconstrained counter-
insurgency against Shining Path guerillas. 
Fujimori also allegedly associated with the 
Grupo Colina death squads.

The Fujimori government also oversaw a 
massive forced sterilization campaign. Over 
215,000 Indigenous people – mostly women 
– were forced or threatened into sterilization. 
Despite being convicted of these crimes, a 
right-wing president initially granted him 
a pardon. In 2019, the Peruvian Supreme 
Court (Special Criminal Chamber) overturned 
the pardon, concluding that crimes against 
humanity established under the law cannot go 
unpunished. The Court held that the country’s 
international obligations take precedence 
over a pardon granted for purely political 
reasons. The Executive Director of Amnesty 
International Peru stated in February 2019:

We have witnessed the courage and 
determination of the victims and their 
families in their tireless struggle to reclaim 
their rights to justice, truth and reparation. 
They have inspired us to speak out against 
impunity.
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The many legal decisions confirming the ex-
President’s guilt are landmark findings with 
global implications.

Red April

In his crime thriller Red April, Peruvian writer 
Santiago Roncagliolo offers a gripping and 
insightful look into the terror and culture of 
impunity on the part of both radical insurgents 
and the state itself. They showed contempt 
for the rule of law and for the safety and 
fundamental rights of ordinary citizens (mostly 
poor mountain villagers, many Indigenous). 
The tale is set in Ayacucho during Holy Week 
2000, as presidential elections are underway. 
Tourists mingle with locals in this Andean town 
– a focal point of both guerilla operations 
and fierce counter-insurgency efforts that 
terrorized the townsfolk.

The protagonist is Felix Chacaltana Saldivar. 
He is a by-the-book, rather unimaginative and 
occasionally plodding prosecutor. We first 
detect his qualities in the opening chapter – a 
prosecutorial report he prepared on a grisly 
murder. Someone has been burned beyond 
recognition. The pathologist soon tells us that 
a severed arm happened before the victim met 
his sorry fate.

Filing his report leads our rather officious 
prosecutor on a quest to gather evidence 
about the macabre death – ludicrously 
suggested at one point by a police officer 
to be an accident – as well as a whole series 
of murders. Up to this point in his career, 
Chacaltana had an undistinguished record. He 
is clearly out of his depth as the investigation 
veers quickly into a mess of what appears to 
be acts of terror by the Fujimori government, 
with little regard for the vulnerable civilian 
population caught in the crossfire.

An element of grim humour unfolds in an early 
scene as Chacaltana returns to his hometown 
of Lima. There, loud speakers bombard the 
town square with patriotic tales of heroes 
from Peru’s past. Chacaltana secretly yearns 

to accomplish something noteworthy and 
dreams of one day joining the procession 
of heroes. (The narrative includes periodic 
bursts of “news” in the form of broadcast 
announcements in the public squares, part of a 
campaign to mobilize public opinion in favour 
of government forces.) But his prospects for 
success appear slim given his naivety.

Chacaltana is bookish, prone to quoting fine 
Peruvian and other Latin American authors. 
And he genuinely believes that all – including 
the powerful, such as the flagrantly macho 
police officers – will respect the laws in 
the Constitution. The deeper realities of 
society, camouflaged by official government 
announcements, continuously baffle him.

While interviewing a hardened revolutionary at 
a scary maximum-security prison, he is taken 
aback by the uncomfortable truths he hears. 
The Peruvian justice system has ruthlessly 
denied the prisoner a future. Yet the prisoner 
recounts the legend of the Indigenous 
peasant’s dream, by the brilliant writer Jose 
Maria Arguedas. This is a central part of 
Arguedas’ parable-like story. It is about an 
Indian forced to accept work on a plantation 
as a menial servant. His dream reflects the 
deep yearning for a transformation of a society 
that has so cruelly dispossessed and exploited 
the Indigenous masses.

The story is one of several that underscore 
the deeper currents of the thriller. The novel 
not only descends into a dangerous world of 
politically-inspired murders and torture, but 
also sharply critiques the vast inequalities and 
exploitative relationships of contemporary 
Peruvian society. What strikes me at this 
time particularly are the scenes that touch 
on the marginalized status of the Indigenous 
population of the country, who have received 
harsh treatment in Peru’s troubled history.

Moving Forward

On a welcoming note, readers today can 
reflect on Peru’s opportunity to end both 
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the era of the Shining Path and the extreme 
violence and lawlessness. President Pedro 
Castillo, elected this past summer, is a 
campesino, rural school teacher, and union 
organizer from the Andes. However, the bad 
faith attempt by the losing candidate, Keiko 
Fujimori, daughter of Fujimoro, to overturn the 
election results provided a partial sense of the 
dark days the novel depicts.

President Castillo has close ties to and the 
support of Peru’s largely impoverished 
and oppressed Indigenous population. He 
promises to majorly transform this divided 
society. Castillo has called for the creation of a 
constitutional assembly to recommend major 
constitutional changes, to affirm Indigenous 
rights, and to enshrine principles of social and 
economic justice. Best of all, he is working with 
moderate progressive forces who may offer 
balance and badly needed experience. The 
many marginalized characters in Red April may 
finally glimpse a better future. The rule of law, 
continuously mocked in the world of Red April, 
may once more stand firm and shake off the 
dust from its many collapses. May Castillo and 
his “popular alliance” succeed and overcome 
the roadblocks that the right-wing forces vow 
to place in his way!

Rob Normey

Rob Normey is a lawyer who has practised in 
Edmonton for many years and is a long-standing 
member of several human rights organizations.

LAW & LITERATURE | HUMAN RIGHTS



LawNow18

Should Non-Citizen 
Residents be Allowed 
to Vote in Canada?
October 1, 2021 by Myrna El Fakhry Tuttle

Canadians voted federally in September, 
and Albertans head back to the polls 
in October for municipal elections. 
But who has the right to vote in these 
elections?

The right to vote is the foundation of 
democracy, and democracy cannot be 
established without it. Voting allows 
individuals to affect government decisions. 
It can take place on a national, regional or 
local level, where individual participation in 
government is equally important.

The right to vote has been acknowledged as a 
fundamental human right. However, millions 
of individuals around the world do not enjoy 
this right. This group includes non-citizens, 
disabled people, minorities, those who commit 
crimes, and those discriminated against based 
on gender, race and ethnicity.

Only Canadian citizens can vote

Section 3 of the Charter of Rights and 
Freedoms reads:

Every citizen of Canada has the right to 
vote in an election of members of the 
House of Commons or of a legislative 
assembly and to be qualified for 
membership therein.

Section 3 of the Canada Elections Act states:

Every person who is a Canadian citizen and 
who on polling day is 18 years of age or 
older is qualified as an elector.

Section 16 of the Election Act in Alberta defines 
an “elector” as a Canadian citizen who is “18 
years of age or older and is ordinarily resident 
in Alberta.” In addition, for municipal and 
education board of trustees elections, section 
47 of Alberta’s Local Authorities Election Act 
says a person is eligible to vote if they are 
at least 18 years, are a Canadian citizen, and 
reside in Alberta with their place of residence 
being the local jurisdiction on election day. 
(See LawNow’s “A Primer on Municipal Law in 
Alberta” article for more information on the 
powers of municipal governments.)

It is clear from these sections that only 
Canadian citizens have the right to vote. The 
Supreme Court of Canada confirmed this in its 
2003 decision in Figueroa v Canada (Attorney 
General). The Court stated that “the purpose of 
section 3 is to protect the right of each citizen 
to play a meaningful role in the electoral 
process”.

Non-citizen residents cannot vote

“Non-citizen residents” can include different 
groups such as permanent residents, refugees 
and skilled workers.

Ph
ot

o 
by

 E
le

m
en

t5
 D

ig
ita

l  
fro

m
 P

ex
el

s

COURTS & GOVERNMENTS | HUMAN RIGHTS

http://hrlibrary.umn.edu/edumat/studyguides/votingrights.html
https://laws-lois.justice.gc.ca/eng/const/page-12.html#h-40
https://laws-lois.justice.gc.ca/eng/const/page-12.html#h-40
https://laws-lois.justice.gc.ca/eng/acts/e-2.01/page-2.html#h-203583
https://www.qp.alberta.ca/1266.cfm?page=E01.cfm&leg_type=Acts&isbncln=9780779825219
https://www.qp.alberta.ca/1266.cfm?page=L21.cfm&leg_type=Acts&isbncln=9780779823574
https://www.lawnow.org/a-primer-on-municipal-law-in-alberta/
https://www.lawnow.org/a-primer-on-municipal-law-in-alberta/
https://www.canlii.org/en/ca/scc/doc/2003/2003scc37/2003scc37.html?resultIndex=1
https://www.canlii.org/en/ca/scc/doc/2003/2003scc37/2003scc37.html?resultIndex=1
https://reviewcanada.ca/magazine/2013/06/making-politics-more-welcoming/
https://reviewcanada.ca/magazine/2013/06/making-politics-more-welcoming/
https://reviewcanada.ca/magazine/2013/06/making-politics-more-welcoming/


LawNow19

In Rheaume v Ontario (Attorney-General), the 
Court mentioned that:

Non-citizens are a group lacking in 
political power and as such vulnerable 
to having their interests overlooked and 
their rights to equal concern and respect 
violated. They are among ‘those groups in 
society to whose needs and wishes elected 
officials have no apparent interest in 
attending’.

Many democracies around the world have 
given—to some extent — non-citizens 
the right to vote either in national or local 
elections if they meet the country’s residency 
requirements.

In Canada, many disenfranchised groups, such 
as prisoners, women and Indigenous peoples, 
have won the right to vote over the years. 
However, no level of government – municipal, 
provincial or federal – has extended this right 
to non-citizen residents. But that might change 
at least at the municipal level.

Proposals for change at the municipal 
level

Some Canadian cities (Toronto, Vancouver, 
Saint John, to name a few) have proposed 
extending voting rights to permanent 
residents. However, they were not successful in 
convincing provincial or federal governments 
to change the laws to allow this. Also, in Nova 
Scotia, “a private member’s bill was introduced 
in the legislature that would allow permanent 
residents to vote in municipal elections, but it 
died after first reading.”

Currently, Montreal wants to extend voting 
rights to more than 100,000 non-citizens to 
“better integrate immigrants and encourage 
more racialized people to participate in 
municipal politics.” According to a report by 
the city’s committee on social development 
and diversity, “granting voting rights to 
permanent residents is one of the ways to 
foster political participation and ensure better 
representation of the various groups that form 
society.”

Critics of this suggestion have made it clear 
that “voting is one of the essential rights that 
come with citizenship. Letting non-citizens 
vote takes away an incentive for them to 
become full Canadians, and that’s the last 
thing a big city that absorbs huge numbers of 
immigrants should be doing.”

Some have stated that “allowing voting 
rights to non-citizens will alter the status of 
citizenship.” This might “reduce the interest 
of requesting citizenship if the vote can be 
so freely taken away.” Others have said that 
“voting should be the exclusive privilege of 
citizens; permanent residents who wish to 
vote should seek naturalization. This is the 
idea about loyalty to the community they just 
joined by following its values and practices.”

Other critics have argued that “foreign 
governments may attempt to influence the 
domestic politics of countries where their 
expatriate citizens are enfranchised.”

Aside from these critics, many believe that 
non-citizens should be granted the right to 
vote since they pay property taxes.These 
taxes in turn fund municipal services such as 
schools, transit, police and garbage collection. 
Regardless of how long they have lived in 
Canada, non-citizens have no power to decide 
on how these taxes are spent.

In his paper, The Municipal Franchise and 
Social Inclusion in Toronto: Policy and 
Practice, Professor Myer Siemiatycki argues 
that allowing non-citizen residents to vote 
in municipal elections would “significantly 
advance democracy, civic participation, and 
the prospects for more responsive public 
policy in Toronto.”

Moreover, Duff Conacher, co-founder of 
Democracy Watch, stated:

[P]ermanent residents are often new 
Canadians who are dealing with a lot of 
government programs and services. To 
give them the vote would give them a 
greater say and would likely improve those 
services, which lots of other people access 
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as well, but particularly people who are 
new here, as they are adjusting and getting 
set up.

Commentary

Governments in Nordic countries first 
proposed to extend voting rights to non-
citizens in the late 1970s and early 1980s. 
The reason for the change was to encourage 
the integration of immigrants into “both 
local community life and the broader, more 
foundational national identity.” Similarly, the 
Maastricht Treaty requires that citizens of 
European Union states be granted the right 
to vote in local elections in sister states “to 
facilitate a sense of shared EU citizenship and 
integration.”

Voting and involvement in the political life in 
Canada has always been the right of citizens. 
That non-citizen residents cannot vote denies 
them the opportunity to participate in the 
democratic process. If non-citizens have voting 
rights at the local level, they could participate 
in the political life where they live and could 
better integrate into their communities.

Myrna El Fakhry Tuttle

Myrna El Fakhry Tuttle, JD, MA, LLM, is the 
Research Associate at the Alberta Civil Liberties 
Research Centre in Calgary, Alberta.
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Wills, Personal 
Directives and Powers 
of Attorney: What’s the 
difference?
October 7, 2021 by Sherry Simons

A complete estate plan includes three 
documents: a Will, Enduring Power of 
Attorney, and Personal Directive. Are 
you prepared?

A complete estate plan includes three 
documents: a Will, Enduring Power of 
Attorney, and Personal Directive. Each province 
and territory has its own laws about these 
documents.

A person normally makes their estate plan 
according to the laws of the area where 
they live. However, there may be special 
circumstances when a person may need two or 
more sets of estate planning documents. For 
example, if a person lives in Alberta, but also 
owns property in another province or country, 
they may need to have estate documents 
prepared in Alberta and also in that other 
province or country. When in doubt, consult a 
lawyer!

So, what are the differences among these 
three documents and what do they each do?

1. Last Will and Testament (“Will”)

A Will is a written document that appoints a 
person (known as your personal representative 
or executor) to manage your affairs and 
property when you pass away. Your personal 
representative is responsible for making 
funeral arrangements, taking control of all 
your property, paying all your bills, filing your 
final tax return, and then distributing any 
special gifts and the remainder of your cash 
and property.

Your Will specifies to whom your property is 
to be given. You can list specific gifts to certain 
people for special items, such as collectibles 
and family heirlooms. And for those of you 
who have fur babies, you can of course specify 
who is to look after your pets when you pass 
away.

You can include funeral wishes in your Will if 
you like. You can also appoint a guardian for 
your dependent children.

A Will must be made and signed properly 
to be valid, so it’s best to get legal help to 
prevent challenges to your Will.

Who can make a Will?

A person can make a Will in Alberta if:

1. they are at least 18 years of age (there are 
some limited exceptions to this rule).
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2. they have the mental capacity to make 
a Will. This means the person must fully 
understand what a Will is and what it does, 
and the consequences of making their Will. 
If a person is too sick to make a Will and 
does not understand what their Will does, 
then the Will is not valid.

3. they are free from undue influence. This 
means the person must make their Will 
voluntarily and free from strong pressure 
or influence from anyone else. If someone 
else is threatening or forcing a person to 
make a Will or to put certain things into a 
Will, then the Will is not valid.

What is the criteria for a Will?

Wills must be in writing on paper. They cannot 
be verbal or videotaped. Wills must also meet 
one of the following criteria:

1. Formal Will – signed by the person making 
the Will and two eligible witnesses at the 
same time.

2. Holograph Will – fully hand-written in a 
person’s own handwriting and signed. 
Witnesses are not needed for this type of 
Will.

3. Military Will – made by a Canadian Forces 
member while on active service with no 
need for any witnesses.

2. Enduring Power of Attorney (“EPA”)

An EPA is a document in which you appoint 
another person, known as your “attorney,” to 
manage your financial affairs and property in 
the event you lack mental capacity to manage 
your own affairs. You can specify financial 
support for your spouse and children, and 
make other rules about how your attorney 
must manage your money and property.

Like a Will, an EPA must be made and signed 
properly to be valid, so it is important to get 
legal help when making one. In Alberta, an 
EPA must be in writing, and dated and signed 
by the person making it along with one 

witness. There are certain phrases that must be 
included in order to make your EPA valid.

Just like a Will, to make a valid EPA in Alberta a 
person must:

• be at least 18 years of age,

• have mental capacity to make an EPA, and

• be free from strong pressure or influence.

3. Personal Directive (“PD”)

A PD (also known as a healthcare directive) 
is a document in which you appoint another 
person, known as your “agent,” to make 
personal decisions for you in the event you 
lack mental capacity to make your own 
personal decisions. Personal decisions include 
medical decisions, where you live, and who can 
visit you. You can also appoint someone to act 
as guardian of your children if you are unable 
to parent them. In Alberta, a PD must be in 
writing, and dated and signed by the person 
making it along with one witness.

Just like a Will and an EPA, to make a valid PD 
in Alberta a person must:

• be at least 18 years of age,

• have mental capacity to make an PD, and

• be free from strong pressure or influence.

When is the best time to make estate 
planning documents?

Now! Don’t wait until you are sick or it may 
be too late. The best time to prepare these 
documents is as soon as you can when you are 
healthy and not under any stress or pressure. 
Making these documents now will protect your 
family and your property, will make sure your 
voice is heard, and will help reduce stress and 
costs.

What if I change my mind?

You can cancel or change your Will, EPA, or 
PD at anytime as long as you have the mental 
capacity to do so and are free from strong 
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pressure or influence. It is important to update 
your estate documents over time. This is 
especially important if you face a change in 
family circumstance, such as a marriage or 
divorce, or having children.

Sherry Simons

Sherry Simons has been practising law in 
Edmonton since 2014. She has a successful practice 
focused on real estate, wills and estates, corporate 
matters, and policy drafting. In her spare time, 
Sherry likes to hike with her dog, bake, and travel.
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Absolute and 
Conditional Discharges 
in Canada
October 15, 2021 by Melody Izadi

Absolute and conditional discharges are 
types of sentences in Canada’s criminal 
justice system. Want to learn more?

What is a discharge?

A discharge is a legal sentence in Canada set 
out in section 730(1) of Canada’s Criminal 
Code. Both absolute and conditional 
discharges are a finding of guilt but not a 
conviction. This means that someone who 
receives a discharge has either pled guilty, or 
been found guilty after a trial, to one or more 
offences. Unlike all other possible sentences 
after a finding of guilt in our justice system, 
there is no criminal conviction if an offender 
receives an absolute or conditional discharge.

A criminal record only exists if an individual 
has a conviction. Therefore, an absolute or 
conditional discharge does not result in a 
criminal record.

General Principles

Section 730(1) of the Criminal Code says a 
judge can only grant a discharge if it is:

1. in the interests of the accused, and

2. not contrary to the public interest.

The judge weighs these competing and 
congruent prerequisites when deciding 
whether a discharge is an appropriate 
sentence.

These factors must also align with the general 
principles of sentencing, set out in section 718 
of the Criminal Code.

What are the differences between an 
absolute and conditional discharge?

Because there is a finding of guilt but no 
conviction, an absolute discharge is the 
lowest sentence an individual can receive 
in our criminal justice system. There are no 
court orders that follow or conditions that an 
individual need to comply with. (The exception 
being any ancillary orders like a weapons 
prohibition or a DNA order that a judge may 
impose under the Criminal Code.)

A conditional discharge is like an absolute 
discharge except that the individual must 
abide by a probation period. This makes a 
conditional discharge more onerous than 
an absolute discharge. The maximum term 
of probation is 3 years. Often though the 
probation term imposed for a conditional 
discharge is between 12 and 24 months for a 
first-time offender.

A conditional discharge is exactly how it 
sounds: a discharge of a finding of guilt that 
is conditional on the individual successfully 
completing a probation period. Successfully 
completing a probation period means the 
individual abides by all terms on the probation 
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order, pays all fines and surcharges, and 
does not accrue further findings of guilt. If 
an individual is not successful on probation, 
the court can substitute the discharge for 
a conviction, thereby resulting in a criminal 
record.

Do I need a record suspension (formerly 
known as a pardon) if I receive an 
absolute or conditional discharge?

A record suspension is only required for, and 
applicable to, entries on a criminal record. 
A criminal record exists only when a person 
has one or more convictions. An absolute 
or conditional discharge does not result in 
a criminal conviction, therefore there is no 
criminal record to suspend or pardon.

Is anyone charged with a crime 
eligible for an absolute or conditional 
discharge?

Section 730(1) of the Criminal Code says a 
judge can only grant a discharge to someone 
who is found guilty of an offence:

• that does not have a mandatory minimum 
punishment, or

• that is not punishable by 14 years 
imprisonment or imprisonment for life.

For example, if an individual was found guilty 
of Discharging a Firearm with Intent (section 
244(2)(b)), Aggravated Assault (section 268), or 
Fraud Over $5000 (section 380(1)(a)), it would 
be illegal to impose a discharge as a sentence.

Will a discharge show up on a criminal 
background check?

While an absolute or conditional discharge 
does not lead to a criminal record, some 
criminal background checks may show a 
discharge. This is especially so if you are 
subject to a vulnerable sector check within the 
live searchable period for either discharge. 
Even a peace bond (where you admit no 
criminal or civil liability) could show up on this 
type of check.

An absolute discharge is live on your 
background check for one year after the date 
of sentencing. A conditional discharge is live 
on a background check for three years after 
the sentencing date. After these live searchable 
periods, a discharge may still be searchable on 
a vulnerable sector check in some cases.

Can I travel if I have a discharge?

Always check your destination country’s 
rules of entry about criminal findings before 
planning a trip there. Some countries may 
outright deny entry for any findings of guilt 
or for findings of guilt for certain offences 
(for example, offences that involve drugs or 
violence).

Generally speaking however, every border 
agent has the discretion to enter or refuse a 
person into their country, even if the country 
does not have an outright rule against a 
particular type of criminal finding.

If your situation is complicated or you require 
specific advice, get help from an immigration 
lawyer (either domestically or from the country 
you wish to visit) before you plead guilty to an 
offence or afterwards.

Melody Izadi

Melody is a criminal defence lawyer with the firm 
Caramanna Friedberg LLP, located in Toronto, 
Ontario.
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Alberta Court Adds 
New Tort about 
Protecting Private 
Information
October 22, 2021 by Jessica Steingard

The tort of Public Disclosure of Private 
Information protects someone from 
having private information disclosed 
about them publicly.

In September 2021, the Alberta Court of 
Queen’s Bench released its decision in ES v 
Shillington. Noteworthy about this case is 
that the Court recognized a new tort: Public 
Disclosure of Private Facts.

The case of ES v Shillington is what we often 
call a “revenge porn” case. The parties create 
and share intimate images with each other 
during the relationship. When the relationship 
ends, one party shares these images online 
without the other person knowing or 
consenting. In this case, the relationship was 
also abusive. And the plaintiff successfully 
brought claims for assault, battery, sexual 
assault and intentional infliction of mental 
distress.

What is the tort of Public Disclosure of 
Private Facts?

This tort protects someone from having 
private information disclosed (shared) about 
them publicly. To prove this tort, a plaintiff 
must show:

1. the defendant publicized an aspect of the 
plaintiff’s private life, and

2. the plaintiff did not consent to the 
publication, and

3. the published material or its publication 
would be highly offensive to a reasonable 
person in the position of the plaintiff, and

4. the publication was not of legitimate 
concern to the public.

If there is an issue as to whether the 
information is private, the Court suggests the 
following question as a starting point (taken 
from other case law): What would a reasonable 
person feel if they were placed in the same 
position as the claimant faced with the same 
publicity?

What are the remedies for someone whose 
private information has been shared publicly? 
If the plaintiff is successful, the court can 
order an injunction demanding the defendant 
remove all published information. The court 
can also award money damages to the plaintiff 
for pain and suffering, aggravated damages 
(where the behaviour is malicious), punitive 
damages (to punish the defendant), out-of-
pocket expenses and more, depending on the 
facts of the case.
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In the case of ES v Shillington, the court 
awarded damages to the plaintiff. I should 
note that these damages covered two other 
torts as well (breach of confidence and mental 
distress). The damages for all three were:

• general damages for pain and suffering of 
$80,000

• aggravated damages of $50,000

• punitive damages of $50,000

• special damages for out-of-pocket 
expenses

These are significant damages! Which signifies 
how serious the court treats this behaviour.

How do the courts consider this tort?

Already, one other case in Alberta has 
considered this new tort. LDS v SCA is also 
a revenge porn case. The Court considered 
circumstantial evidence, as the defendant 
denied he had posted the images, but found 
on a balance of probabilities the defendant 
had committed the tort. The Court awarded 
general damages of $80,000, aggravated 
damages of $25,000 and punitive damages of 
$25,000.

Courts across Canada have also adopted this 
tort. And while the cases in Alberta are about 
revenge port, this tort could apply in situations 
broader than sharing intimate images.

In a 2021 Nova Scotia case, the ex-wife of 
an author successfully proved the author 
committed this tort. The book, a self-published 
memoir, included details of the ex-wife’s 
addictions and suicide attempts. The court 
found this to be private information shared 
publicly. The court ordered the defendant to 
remove sections from his book that shared 
this information before continuing sales of 
the book. The court also awarded general 
damages of $18,000 and aggravated damages 
of $10,000.

What other laws address the issuing of 
sharing intimate images?

Alberta’s Protecting Victims of Non-Consensual 
Distribution of Intimate Images Act came 
into force on August 4, 2017. If someone 
distributes an intimate image without the 
consent of the person pictured, they commit a 
tort against that person. The person pictured 
(the plaintiff) can sue the distributor (the 
defendant) in civil court. The plaintiff does not 
need to show they suffered any damages or 
losses. The plaintiff simply needs to prove to 
the court on a balance of probabilities (the 
sharing more likely happened than didn’t) that 
there was distribution without consent.

If the plaintiff is successful, the court can:

• award money damages to the plaintiff

• order the defendant to account for any 
profits they earned by distributing the 
image without consent

• issue an injunction against the defendant 
(such as removing all postings of the 
image)

So why didn’t the plaintiff in ES v Shillington 
bring a claim under this law? Because the 
sharing of images in that case happened 
before this law came into force – the 
publications took place between 2006 and 
2016. Even though the court heard the case in 
2021, it looks at the law at the time the event 
took place (unless the new law says it applies 
retroactively).

Canada’s Criminal Code also makes it a 
criminal offence to publish, share, sell, etc. an 
intimate image without consent. The Canadian 
government added this offence in section 
162.1 in 2014. The offence carries a prison 
term of up to 5 years. The only defence is that 
the behaviour behind the charge serves the 
public good.

In the case of ES v Shillington, we do not know 
if any criminal charges were laid. However, 
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the criminal law system does not offer a 
remedy for the victim in the same way civil 
court does. For example, if the victim suffered 
physical or mental injuries, the criminal law 
system generally does not compensate the 
victim. (There may be some limited financial 
benefits for victims of crime – check with your 
provincial victims’ services units.) The victim 
can start a civil claim for the same behaviour.

Jessica Steingard

Jessica Steingard, BCom, JD, is a staff lawyer at 
the Centre for Public Legal Education Alberta.
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Bad Behaviour 7.0: 
Sexual Harassment & 
Wrongful Dismissal
October 27, 2021 by Peter Bowal

Usually, the person claiming to have 
been harassed sues the employer. In a 
2004 B.C. case, the harasser sued the 
employer for wrongful dismissal.

This is the bad behaviour story of a spurned 
co-worker in a union office. His romantic 
desires were unreciprocated. He was then 
accused of revenge. Years later, the employer 
found out and launched investigations. The 
employer fired the employee with 25 years of 
service.

Usually, the person claiming to have been 
harassed sues the employer. In this case, the 
harasser sued the employer for wrongful 
dismissal.

The Sexual Harassment and Retaliation

Wayne Brazeau, 61, supported and mentored 
Christine Pynaker, 35, while they worked 
together in a union office in Calgary in mid-
1993. He helped her get a big promotion and 
– now recently divorced – also took a romantic 
interest in Pynaker, who was single.

When on a trip to New York, he sent her cards 
and other messages. These cards read:

It was wonderful to hear your voice today. 
It’s the next best thing to a “HUG” … I think 
you know I care about you, but I wonder if 
you realize how much … And I wonder if I 
can ever find the words to tell you … You 
are truly a wonderful person and care for 
you ever so much [sic] … Please take care, 
I really do miss you and look forward to 

hearing your voice on the phone … This day 
may have not been the best, but you are in 
every way. Have a pleasant weekend and 
take care!! With all the love a person has to 
offer to another, Wayne.

He signed these cards “O and Xs With Love.” 
On some, he drew a smiling face heart, which 
he called a “Happy Hart” and used postage 
stamps with “Love” printed on them.

He did not express romantic interest to 
Pynaker directly. He was “scared of the 
answer.” She did not return the feelings or 
mention the messages partly because of the 
age difference.

While successfully mentoring Pynaker at work, 
Brazeau continued to lavish her with dinners, 
flowers, jewelry and other expensive gifts – 
which she accepted. He paid for her flight to 
Spain at Christmas 1993, and sent her off with 
this handwritten message:

Christine, there are as many beautiful 
people on earth as there are stars in the sky 
and you are the most beautiful of them all 
in every sense of imagination a person may 
possess.
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May you have a restful pleasant vacation, 
all my thoughts, dreams and wishes will be 
with you.

Should you be looking for a vacation and 
lifestyle full of frolic some fun, happiness, 
romance, kindness, caring and sincerity, 
you will have to wait until you find within 
yourself, that I am that person.

A writer-poet, I am not, but a person 
who is deeply in love with you, I am that. 
Christine, lifestyle, happiness and romance 
has no natural boundaries, only those 
perceived by people.

Another card had a picture of a baby in 
diapers on the front saying, “I was sitting here 
thinking of you and I started to feel warm all 
over.” Inside the card read: “Either it’s love or I 
just wet my pants.” Brazeau wrote under this, 
“I didn’t wet my pants … Take Care With Love 
Wayne.” He dismissed it as a “fun card,” but 
Pynaker did not find it funny.

As Brazeau’s discomfiting attention increased, 
Pynaker withdrew and confided in others. She 
was the only woman in her position at the 
union and she did not want to jeopardize that 
by complaining about Brazeau. In April 1994, 
she returned some of the gifts with a note that 
they were unwelcome. She added:

I find your remarks and comments 
often condescending and sexist. Your 
seemingly obsessive preoccupation with 
my whereabouts and paranoid judgements 
concerning my friends and associates is 
causing me a great deal of discomfort. 
At no time in the past, present or future 
has or will a ‘personal relationship’ exist. 
I am strongly suggesting that you refrain 
from continuing this type of destructive 
behaviour.

There was doubt whether it went down exactly 
like this, but Brazeau did get the general 
message that Pynaker was not, and never 
would be, romantically interested in him. He 
soon transferred to Vancouver but remained in 

work-related contact with Pynaker in Calgary. 
He continued to send her occasional flowers 
and cards. When she was in Vancouver, she 
joined him for dinners and musical shows 
for which he paid. She also sent him some 
personal comments and jokes, as well as 
details about her sleep patterns and breakfast 
plans.

In late 1996 – some three and a half years 
after this began – Pynaker called Brazeau and 
berated him, to leave no doubt about her lack 
of interest in him. She warned him to stop 
harassing her.

That rebuke worked. Brazeau’s cards, gifts and 
personal comments ended.

The next few years of working together 
were fine. Then Pynaker claimed Brazeau 
withheld work information from her and did 
not co-operate. Other staff members started 
talking about their relationship. Eventually, 
this travelled to senior management, which 
conducted several investigations. In early 2001, 
at age 69, Brazeau was fired for cause. He 
sued.

Judicial Decisions

The trial judge did not find Brazeau credible 
but also found Pynaker’s conduct “puzzling” 
in how she “played Brazeau like an old fool” 
and may have been self-interested in the way 
she interacted with Brazeau. Madam Justice 
Nielson found Brazeau sexually harassed 
Pynaker “in the middle of the spectrum” of 
seriousness. The harassment started in 1994 
and stopped in 1996 after Pynaker made it 
clear Brazeau’s advances were unwelcome. 
Brazeau retaliated in isolated incidents in 1998 
and 1999.

The court noted the behaviour was not so 
serious as to destroy the working relationship 
and justify summary dismissal. Pynaker did not 
seek his removal, and Brazeau was a longtime 
loyal employee with an otherwise clean 
disciplinary record. The court found Brazeau 
was “entitled to a clear warning from [his 
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employer] to the effect that, if his harassment 
continued, it would lead to his dismissal.”

Brazeau had not received any warning from 
the employer to cease the harassment 
(retaliation). Therefore, his firing was wrongful 
and unjustified. He was awarded two full years 
of salary and benefits in compensation. This 
amounted to more than $250,000 in 2004.

The employer appealed. The split British 
Columbia Court of Appeal dismissed the 
appeal, finding no error in the trial decision.

Commentary

Relationships at work are often complicated. 
Workers say and do things that irritate co-
workers all the time. Feelings, interpretations 
and intentions are rarely identified or 
discussed. Bickering, grudges, bad jokes, 
and ordinary actions and omissions become 
contested with accusations, denials and partial 
recollections.

How does one pursue a romantic interest 
without harassing? On the flip side, how 
does one first understand the dynamic, then 
respond and decline effectively without 
impairing one’s career? What should the new, 
ongoing, merely collegial relationship look 
like?

When special attention and favours shown 
to a victim promptly cease, new interactions 
may look like retaliation. The harasser 
extending too many supports and corporate 
resources to the object of his affections, 
can appear punitive when resetting to 
equilibrium. The former harasser can now 
appear uncooperative and rude, which can be 
interpreted as retaliatory.

Cumulative effects of every isolated 
interaction may be ultimately forced through 
the adversarial lens of harassment analysis. 
Obtaining justice for each alleged harasser, 
victim and employer is more difficult when 
the rebuffed co-worker scenario extends 
over, as in this case, eleven years. This case 

demonstrates the exceedingly difficult 
challenge to piece together what happened 
(and with what intentions) years prior in the 
workplace.

The critical lesson of the case is that 
employers, where the working relationship has 
not completely broken down, have a duty to 
warn bad-acting workers. They must outline 
the impugned conduct and its wrongfulness, 
and set out the disciplinary consequences 
if that conduct continues. Brazeau did not 
win two years of salary and benefits because 
he sexually harassed a co-worker. He won 
because the employer fired him without first 
warning him and allowing him to redeem 
himself.

Check out CPLEA’s Rights at Work page for 
more information on employment laws in 
Alberta.

Peter Bowal

Peter Bowal, formerly of the University of Calgary, 
is Visiting Professor of Business Law at Mercer 
University in Macon, Georgia.
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So You Want to Make a 
Will in Alberta?
October 29, 2021 by Lesley Conley

The Centre for Public Legal Education 
Alberta (CPLEA) receives many 
questions on making a Will. Let’s answer 
a few of them!

At the Centre for Public Legal Education 
Alberta (CPLEA), we receive many questions 
on making a Will: Where do I start? Can I do 
it myself? Where can I find the forms? How 
much will it cost? Where can I go for help?

CPLEA’s resources, including LawNow, are 
excellent starting points when searching for 
legal information on Wills and estates. The 
following information may also be of help 
in answering some of your questions on this 
topic.

Where can I find general information on 
making a Will in Alberta?

In Alberta, the Wills and Succession Act is 
the legislation that governs Wills. CPLEA has 
several resources that can help you understand 
what this law says about making a Will and the 
role of your personal representative.

• Making a Will in Alberta booklet 
The purpose of writing a Will is to pass 
on your belongings to your loved ones 
according to your wishes and with as few 
problems as possible. If you die without 
a Will, it’s often more costly, complicated 
and time-consuming to settle your estate. 
This booklet is for Albertans who are 
thinking about writing or changing a Will.

• Wills Checklist 
A checklist of things to consider when 
making a Will.

• Being a Personal Representative booklet 
A Personal Representative (previously 
known as an Executor) is the person 
named in a Will to carry out the directions 
contained in that Will. The Personal 
Representative is responsible for settling 
the deceased individual’s affairs after 
death. This booklet deals with what a 
personal representative needs to know 
before and after the testator has died, 
including tips for what to do if things 
go wrong. Printable checklists are also 
included.

I want to do this myself. Where can I 
find the forms?

Getting help from a lawyer is best. Lawyers can 
make sure your Will fits your specific situation.

If you would like to proceed without the 
help of a lawyer, you can buy forms to fill in 
yourself. Alberta Registry offices sell Wills kits, 
though I suggest you phone and confirm they 
have the kits before going. There are also 
websites that collect info from you and then 
produce a document you can print out and 
sign.

There are a few major cautions when using 
forms or kits:

1. Powers of Attorney, Personal Directives, 
and Wills are governed by provincial laws. 
Make sure the materials you are using 
apply to the province where you live or 
have property. If not, the document may 
not be valid.

2. Check the date of the material and the 
date of the latest legislation in your 
province. Laws change often. It takes time 
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to create these publications so sometimes 
they may be out of date.

If you want to contact a lawyer for advice but 
do not know one, consider contacting the Law 
Society of Alberta – Lawyer Referral Service. 
When you call or fill out the online form, the 
service will provide you with the name of three 
lawyers. Each lawyer will provide a half-hour 
consultation free of charge (though are not 
expected to give legal advice during this time). 
The purpose of the service is to help you find 
the right lawyer for you.

I want to handwrite my Will. Can I do 
this?

Handwritten Wills are called holographic Wills. 
It is important to note that holographic Wills 
are legal in Alberta but not in all provinces or 
territories in Canada.

A holographic Will must be in your 
“handwriting” – written by hand in whatever 
style. The Testator (person making the Will) 
must sign it but does not need a witness.

It is important to note that to be valid, the 
holographic Will must entirely be in your 
writing. It should not be printed off, half 
written and half typed, or written by someone 
else. If a holographic Will must be submitted 
to court to get a grant of probate, someone 
must swear an affidavit saying it is your 
writing.

What happens if I die without a Will?

For Albertans who are 18 and over, making 
a Will is a big first step towards planning for 

your future. Now some might say, “why should 
I make a Will? I only have debts. Do I need a 
lawyer? How much will that cost?” My personal 
favourite is “my family can figure it out”.

A past LawNow article answers these questions 
and more: Have You Heard the One About the 
Canadian Who Died Without a Will?. CPLEA 
also has an info sheet about who gets your 
estate if you die without a Will: Beneficiaries: 
When Someone Dies Without a Will in Alberta.

When a person dies intestate, or without a 
Will, the person with priority according to 
law must apply for a grant of administration 
to disperse the estate. If your estate is non-
contentious – no one is challenging it – the 
forms are available online. You can also order 
the forms from the Alberta Queen’s Printer 
(or call 780-427-4952). The Surrogate Court is 
the branch of the Court of Queen’s Bench that 
handles Wills, estate, and probate matters.

Where can I find help?

Help is available to give you more information 
or legal advice:

Resolution and Court Services Centres 
(RCAS) is a government office that supports 
people with finding court forms. They also 
have information on court procedures, legal 
service options and assessment services.

Legal clinics across Alberta provide free legal 
services for people who meet certain income 
guidelines.

• Edmonton Community Legal Centre’s 
Wills Roster can connect you with a lawyer 
who can prepare simple estate planning 
documents at a reduced rate based on 
your income.

• Calgary Legal Guidance’s Elder Law 
Program can help if you have questions 
or need support with estate planning 
documents.

• Clinics in Red Deer, Fort McMurray, 
Medicine Hat, Lloydminster, Grande Prairie 
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and Lethbridge may also be able to help 
with estate planning documents, though 
strict financial guidelines often apply.

Lawyer Referral Service (mentioned above) 
connects you with three lawyers you can 
consult with to see who might be the best fit 
for you.

Alberta Legal Coaches and Limited Legal 
Services maintains a directory of Alberta 
lawyers who are willing to be legal coaches 
or provide limited services. The non-profit 
running the service does not employ or certify 
any of the listed lawyers. As well, the lawyers in 
the directory generally do not provide free or 
discount services.

Check also with the seniors’ organizations in 
your area. They may be able to connect you 
with more local supports.

Finally, CPLEA has many resources on planning 
for the future. These resources cover many 
topics such as making a Will (including a 
helpful checklist to focus your thoughts on 
what your Will should address) and other 
decision-making tools for when you are still 
alive but no longer have mental capacity.

Lesley Conley

Lesley Conley is the former Project Coordinator 
with the Centre for Public Legal Education Alberta.
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Family Violence 
and Family Law in 
Alberta: The need for 
legislative reform and 
expansive statutory 
interpretation
November 4, 2021 by Jennifer Koshan

Alberta has made some progress in its 
response to family violence, but there 
are areas where we are falling behind, 
including family law.

November is Family Violence Prevention 
Month in Alberta, providing a good 
opportunity to reflect on the laws that address 
family violence in this province. Alberta has 
made some progress in its response to family 
violence, but there are areas where we are 
falling behind, including family law.

Canada’s Divorce Act

In March 2021, new amendments to the 
Divorce Act took effect. For the first time 
federally, family violence is explicitly included 
as a factor relevant to the best interests of the 
child. Now it is explicitly relevant to judicial 
decisions and negotiated agreements on 
parenting. Family violence is defined broadly in 
the Divorce Act to include:

any conduct, whether or not the conduct 
constitutes a criminal offence, by a 
family member towards another family 
member, that is violent or threatening 

or that constitutes a pattern of coercive 
and controlling behaviour or that causes 
that other family member to fear for 
their own safety or for that of another 
person — and in the case of a child, 
the direct or indirect exposure to such 
conduct. 

Section 2(1), emphasis added

The Divorce Act also lists a wide range of 
conduct as falling within the definition of 
family violence. The list includes psychological 
and financial abuse, threats to or the actual 
killing or harming of animals, and damage 
to property (see section 2(1)). Submissions 
from family law experts, and anti-violence 
and equality-seeking groups informed this 
definition (see an example brief).
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Alberta’s Family Law Act

The Divorce Act applies to parties seeking a 
divorce in Alberta. For parties who are not 
married or not divorcing, Alberta’s Family 
Law Act provides the legal framework. Like 
the Divorce Act, it includes family violence as 
a factor relevant to the best interests of the 
child. However, the Family Law Act defines 
family violence more narrowly as:

behaviour by a family or household 
member causing or attempting to cause 
physical harm to the child or another 
family or household member, including 
forced confinement or sexual abuse, or 
causing the child or another family or 
household member to reasonably fear for 
his or her safety or that of another person.

Section 18(3), emphasis added

Under the Family Law Act, family violence 
does not include reasonable force applied to a 
child for discipline purposes, which is a unique 
provision in Canadian family legislation. It also 
does not include:

• psychological, emotional or financial abuse

• coercive and controlling behaviour, and

• specific reference to children’s direct or 
indirect exposure to family violence.

These exclusions are surprising when we 
compare the Family Law Act to other Alberta 
legislation. For example:

• section 47.2(2) of the Residential 
Tenancies Act and section 53.981(2) of 
the Employment Standards Code include 
emotional and psychological abuse in their 
definitions of domestic violence

• section 1(3)(a)(ii)(C) of the Child, Youth 
and Family Enhancement Act includes 
“exposure to family violence” in its 
definition of when children are in need of 
intervention

The Family Law Act also stands out as 
needing reform when we consider that many 
other provinces have brought their family 
legislation into line with the Divorce Act. See 
Saskatchewan’s Children’s Law Act, Ontario’s 
Children’s Law Reform Act, New Brunswick’s 
Family Law Act, and Prince Edward Island’s 
Children’s Law Act.

Since 2013, British Columbia has included a 
broad definition of family violence in its Family 
Law Act. Research from that province shows 
an expansive definition of family violence 
can make judges more willing to accept 
family violence has occurred. However, this 
research also shows that judges’ findings 
of family violence do not necessarily have a 
positive impact on decisions about parenting 
arrangements. More recent research concludes 
that legislative change is necessary but not 
enough to reform the family law system to 
better recognize the impact of family violence 
on women and children – its primary victims.

A Call for Change

I have previously called for the Alberta 
government to amend the Family Law Act 
to adopt the definition of family violence in 
the Divorce Act amendments. More broadly, I 
have called for standard definitions of family 
violence across all Alberta legislation. In 
family law, it is problematic to apply different 
standards to resolve disputes for married or 
unmarried parties. These different standards 
are arguably discriminatory, in violation of 
section 15 of the Charter. Marital status has 
been recognized as a prohibited ground 
of discrimination under section 15 (Miron v 
Trudel, [1995] 2 SCR 418). As well, a narrow 
definition of family violence may adversely 
impact some women and children who are 
vulnerable to disproportionate levels of 
violence, such as Indigenous women. The 
Family Law Act’s definition of family violence 
may engage marital and family status, gender, 
age, Indigeneity, and other grounds, and 
perpetuate the disadvantage of survivors and 
their children, contrary to section 15. 
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If Alberta does not change the Family Law Act, 
one can argue the Act should be interpreted 
consistently with Charter values that protect 
equality. (For example, see Young v. Young, 
[1993] 4 SCR 3.) This approach allows a 
broader definition of family violence that 
includes emotional and financial abuse and 
coercive control to be read into the Family Law 
Act. The definition of family violence states the 
term “includes” various forms of conduct. This 
is an open-ended definition that allows one to 
interpret the Act consistently with the Divorce 
Act and Charter values.

Researchers have also argued that family 
legislation should be interpreted consistently 
with Canada’s international obligations that 
guarantee substantive equality for women 
and children. Justice Renu Mandhane – former 
Chief Commissioner of the Ontario Human 
Rights Commission – illustrated this approach 
in a recent Ontario decision, SS v RS, 2021 
ONSC 2137. The Court interpreted the new 
Divorce Act provisions in a way that was 
“consistent with children’s human rights and 
Canada’s obligations under international law” 
(at para 26), including their right to protection 
from family violence. Although this approach 
focused on the Divorce Act, it applies equally 
to provincial legislation such as Alberta’s 
Family Law Act.

Some people might argue that the 
government of Alberta has its hands full with 
the COVID-19 pandemic, so this is not the time 
to call for amendments to provincial family 
legislation. However, we know that family 
violence has increased during the pandemic, 
as has family breakdown. Family Violence 
Prevention Month is an opportune time for the 
Alberta government to introduce legislation 
to revise the Family Law Act. It’s time to better 
protect survivors of family violence and their 
children. If the government fails to make 
changes, courts and other legal actors should 
interpret the Family Law Act’s definition of 
family violence broadly and consistently with 
the Divorce Act, constitutional and human 

rights law. They should also consider family 
violence seriously when assessing its impact 
on parenting decisions.

NOTE The author’s research on domestic 
violence is funded by the Social Sciences and 
Humanities Research Council. A longer version 
of this post appeared on ABlawg.

Jennifer Koshan

Jennifer Koshan is a Professor in the Faculty of 
Law at the University of Calgary. Her research and 
teaching focus on equality, human rights, and legal 
responses to interpersonal violence.
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(More) Myths About 
Child Support
November 9, 2021 by Erika Hagen

Debunking the myths and legends that 
haunt family law.

Most times when you ask a lawyer a question, 
the first words out of their mouth are “that 
depends …” Family law is no different! 
However, Canada’s child support legislation 
is legislators’ best possible attempt to create 
black and white laws – clear, concise, and 
consistent.

The foundational principle that underpins this 
area of the law is that child support is the right 
of the child. Child support has lifted countless 
children out of poverty since the Child Support 
Guidelines were introduced in 1997. It has 
also provided parents an avenue out of family 
violence. Despite the Guidelines’ attempt to 
be clear and consistent, it is still a complex 
area of the law with many technical nooks and 
crannies. Let’s dig deeper.

Myth: If I sign away my parenting 
rights then I will not have to pay child 
support.

Myth: I told her to get an abortion so I 
should not have to pay child support.

Alberta’s legislation does not tie child support 
to parenting in any way (aside from in shared 

parenting scenarios). This is because child 
support is the right of the child, not the right 
of a parent. The result is that all parents, 
regardless of how involved (or uninvolved) 
they are, by law must financially support their 
children.

There are a few narrow exceptions to this rule, 
including:

• persons whose human reproductive 
material has been used in assisted 
reproduction for third parties (although 
this does not include pregnancies arising 
from intercourse)

• where the other parent’s new partner has 
legally adopted the child

Myth: My business’ income does not 
count. Only what is on my personal 
tax returns counts in figuring out my 
income for child support.

The starting point for calculating a parent’s 
Guideline Income is typically Line 15000 
(formerly Line 150) of their income tax return. 
However, this is not always the end of those 
calculations. Sometimes the court will look at:

• the parent’s pattern of income over several 
years

• how much money is available to the parent 
to pay support, including pre-tax corporate 
income, where the parent is a shareholder, 
director, or officer of a corporation

• the value of the services the parent is 
providing to the business

• making adjustments to account for any 
transactions the business has with persons 
who are not at arm’s length from the 
parent or business 

Ph
ot

o 
by

 K
ar

ol
in

a 
G

ra
bo

w
sk

a 
fro

m
 P

ex
el

s

FAMILY



LawNow39

Beyond this, the court can also impute (assign) 
income to a parent for several reasons. 
Reasons that often affect business operators 
are:

• the parent being intentionally under-
employed

• diversion of income

• property not being reasonably used to 
generate income

• failing to provide adequate financial 
disclosure

• unreasonably deducting expenses from 
income

• income derived from sources which are 
taxed at a lower rate or exempt from tax, 
such as dividends and capital gains 

The fact that a claimed expense (either on 
the Financial Statements or the Statement of 
Business Activities on the income tax returns) 
is allowed under the Income Tax Act does not 
make it a reasonable expense deduction for 
Guideline Income calculations. For example, 
a person can deduct a mobile phone plan as 
a business expense. Say a parent/business 
operator uses the mobile phone for both 
personal and business purposes, and therefore 
does not have to pay for a mobile phone 
personally. In this case, the expense may be (at 
least in part) an unreasonable one to deduct 
from income in Guideline Income calculations. 
Other common items include business use-
of-home deductions, vehicle and related 
expenses, meals and entertainment, travel, etc.

Establishing sufficient financial disclosure 
or documentation to accurately calculate 
Guideline Income can be extremely difficult. 
However, if the business operator refuses to 
provide sufficient disclosure, the Court may 
presume that the expense(s) claimed are 
unreasonable by drawing an adverse inference 
and imputing income accordingly.

To summarize: With parents who run a 
business, we are usually trying to figure out 
what I call their “lifestyle income.” If a parent’s 
income taxes say they make $10,000 per year 
but they have a vacation home, travel often, 
drive luxury vehicles, have a large home, etc., 
then obviously $10,000 is not a reasonable 
income upon which to base their child support 
obligations. Remember again, child support is 
the right of the child.

One final note: This approach to calculating 
income has also largely been adopted 
for spousal support purposes. There are 
occasionally a few deviations or exceptions, 
but it is very similar.

Myth: We both agree that there will be 
no child support so we will just waive it 
in our agreement.

Again, because child support is the right of the 
child, parents are generally cannot waive it in 
agreements or otherwise.

There are sometimes narrow exceptions to 
this, such as shared parenting arrangements 
where the parents have similar incomes and 
have fairly addressed how they will handle the 
children’s expenses in the absence of child 
support. In other words, the court will not 
respect the wavier unless detailed information 
accompanies it that lays out:

• the parents’ financial obligations, and

• the division of property to indirectly 
benefit the child or other special provisions 
being made for the child’s benefit, and

• information showing it would be unfair, Illu
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because of the arrangements made, to pay 
the Guideline support.

The parent who would be the payor takes on 
an enormous risk in signing any agreement 
which purports to “waive” child support 
(without adequately proving it has been 
provided for through other avenues). The 
other parent may go back on that agreement 
in the future and ask for not only ongoing 
child support, but also retroactive (or “back-
pay”) child support. How far back they could 
go would depend on the circumstances of the 
case. Regardless, it is risky to the would-be 
payor.

Myth: Our kids have always done these 
activities so they will automatically be 
included as section 7 expenses.

Child support includes more than the set 
monthly amount based on the number of 
children, the province the payor(s) lives(s) in, 
and the income of the payor parent(s). It also 
includes special or extraordinary expenses – or 
“section 7 expenses” as they are commonly 
called. Extracurricular activities are one of 
many possible section 7 expenses. Other items 
include daycare for parents who work or are 
in school, post-secondary education expenses, 
health insurance premiums, etc.

Unlike some items, extracurricular activity 
expenses are not automatically included 
as section 7 items. They must not only be 
extracurricular, but also extraordinary. In 
considering whether to include extraordinary 
extracurricular expenses, we explore:

• whether the expense is reasonable given 
the parents’ income(s)

• whether the expense is in the child’s best 
interests, and

• the family spending pattern (if any) prior to 
separation.

If the spending pattern prior to separation 
was unreasonable considering the parents’ 

income(s), then it is not a given that the 
expense will continue post-separation. And 
what was reasonable prior to separation may 
no longer be reasonable after separation given 
that the same income(s) now must support 
two households instead of one. In other words, 
the same money must stretch further and 
sometimes that means that long-standing 
extracurricular expenses are no longer 
affordable.

Myth: I want to become a legal 
guardian of my grandchildren so I will 
have to pay child support.

Child support is the obligation of parents (not 
guardians) and persons “standing in the place 
of a parent” (limited to spouses of parents). As 
such, Alberta’s Family Law Act does not require 
grandparent guardians to pay child support. 
The same would be true for any other friend 
or extended family member who becomes a 
guardian of a child.

Erika Hagen

Erika Hagen is a partner at Crerar Badejo Hagen 
Family Law Group in Edmonton. Erika practices 
exclusively in the area of family law and is President 
of the Board of Directors for CPLEA.
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The Divorce Act and 
Invisible Abuse: 
Coercive control in 
family law
November 12, 2021 by Glenda Lux

Coercive control, regularly at the heart 
of family violence, is now listed in 
the Divorce Act as a factor in the best 
interest determinations for children.

The Divorce Act, as amended in March 2021, 
lists coercive controlling behaviours as a factor 
in best interest determinations for children. 
This amendment rightfully recognizes the 
potential harm of coercive control when 
determining the best interests of children.

What is Coercive Control?

Coercive control is an ongoing pattern of the 
use of threat, force, emotional abuse, and 
other means to dominate a person and get 
them to submit and comply. Coercive control 
is regularly at the heart of family violence. 
Research characterizes control as the golden 
thread running through all abuse. Coercive 
control tends to be more dangerous than 
other forms of abuse and is more likely to 
affect parenting.

What Does it Look Like?

Coercive control does not “look” a certain way. 
In family law, it often includes behaviours that 
create a relationship where the perpetrator 
micromanages the victim’s parenting and 
everyday life. The victim’s freedom to make 
their own decisions is also limited, often to 
a draconian extent. The perpetrator may 
accomplish this via physical violence, sexual 
violence, social control, control of the children, 
micromanagement of a victim’s parenting, 
intimidation, surveillance, stalking, financial 
control, and psychological control. All these 
areas of control can be divided further into 
specific tactics. Psychological control or “non-
violent control” is common but generally 
the most difficult to discern. This method of 
control is essential to understand, especially 
gaslighting – a method of undermining the 
abused person’s sense of sanity. The deceptive 
nature of coercive control is captured by 
phrases such as “walking on eggshells” and 
“death by 1,000 cuts.”

Proving Coercive Control

Victims often have a difficult time proving 
their claims in court proceedings for various 
reasons. They may also present poorly in legal 
proceedings because of trauma, limited or no 
witnesses, limited resources, and other factors. 
This creates a perfect storm, when considered 
alongside the fact that perpetrators are skilled 
at manipulation and are generally able to 
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perform on-demand for professionals and 
wider communities (such as school staff, other 
parents, and parenting assessors).

Perpetrators of coercive controlling behaviours 
are skilled at creating perceptions of their 
competence and expertise as a parent, partner, 
and provider. Such behaviour tends to leave 
the false impression that the perpetrator is 
a concerned, caring, and indulgent parent, 
often while emphasizing the deficiencies 
and inadequacies of the victim. Perpetrators 
of coercive control can be very adept at 
manipulating professionals, agencies, and 
systems, and may use a range of tactics to 
achieve this objective. An oath to tell the truth 
in affidavits and court proceedings cannot be 
relied on when dealing with these cases.

How Coercive Control Impacts Children

Coercive control harms children whether it is 
directed toward them or their victim parent. 
This harm falls under the umbrella of adverse 
childhood experiences (ACEs). The National 
Child Traumatic Stress Network is a good 
resource to learn more about the emotionally 
painful and distressing effect of ACE’s and how 
they negatively impact child development. 
Where there is a history of coercive control, 
there is abuse. The best interests of the 
children are not well served in such a climate.

Why is Coercive Control so Hard to 
Identify?

Coercive control has been called “invisible 
chains”. To see it clearly requires a nuanced 
understanding of behaviours and their 
outcomes. Coercive control involves a 
complex and often subtle set of perfectly 
legal and socially acceptable behaviours and 
patterns. Complicating this is practitioners 
(such as family law professionals and mental 
health practitioners) widely relying on their 
subjective views or instincts to determine 
whether domestic violence has occurred. 
These untested assumptions, “gut feelings”, 
and character assessments – along with 

assumptions about the degree of “recovery” 
by the perpetrator – are particularly unreliable. 
One cannot determine whether someone is a 
controlling abuser based on their demeanour, 
appearance, education, professional status, 
or public persona. Abusive behaviours can 
hide behind high social status, a respectable 
presentation, or an apparently caring, mutually 
supportive relationship. Abusive behaviours 
create dysfunction in co-parenting that is 
unlikely to resolve itself even with professional 
help. And in some cases, professional 
interventions themselves present an 
opportunity to continue coercive control.

Coercive Control Requires Intentional 
and Informed Analysis

Coercive control can fly under the radar in 
family law matters. The “high conflict” lens 
offers little help. In fact, the lens can hinder 
the necessary analysis of “who is doing 
what, to whom, and to what effect”. Expert 
assessments have been criticized regarding 
assessors’ knowledge and examination of 
coercive control. For an enlightening read on 
this serious problem, see the lawyer’s toolkit 
from the Rise Women’s Legal Center in B.C. I 
cannot overstate how important it is to find 
an assessor with an extensive background and 
training in domestic violence when it comes 
to identifying this type of abuse. The research 
suggests judges give significant weight to the 
content and recommendations of a parenting 
expert and have high levels of confidence in 
these often-unreliable opinions.

Screening for Coercive Control

Systematic screening for family violence in the 
early stages of family law files is important 
if not required and may help to identify and 
address the risk to children of this often 
hidden abuse. The Canadian Bar Association 
has published several resources for family 
lawyers on screening. The CBA also advises 
that such screening allows lawyers to better 
consider the impact of domestic violence on 
the family and any children.
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What Does the Research Tell Us About 
False Allegations?

Legal professionals must be somewhat 
skeptical when hearing abuse allegations. But 
research shows:

There is a widespread misperception that 
there is a high incidence of intentionally 
false allegations of child abuse made 
by mothers in the context of parental 
separation and divorce in order to gain a 
tactical advantage or seek revenge from 
their estranged partners.

Trocmé & Bala, 2005, p. 1333

Research also shows allegations of domestic 
violence are more likely to be proven against 
fathers than against mothers. Be alert for cross 
allegations of parental alienation when raising 
issues of domestic violence, in particular 
coercive control.

Coercive Control and Coparenting

The Department of Justice Canada recognizes 
that a controlling partner often tries to use 
the children to control their former spouse. 
Effective parallel, or even “good enough”, 
coparenting is unlikely to co-exist with past 
or ongoing coercive control. The Department 
of Justice has stated that coercive interactions 
before, during, or after separation will not 
support coparenting.

Conclusion

The amended Divorce Act recognizes the 
potential harm of coercive control when 
determining the best interests of children. 
Coercive control is subtle, concealed, 
deceptive, and outside of the assumptions 
family law professionals often make about 
people and parents. The challenge to mental 
health and family law professionals alike 
is identifying coercive control. Systemic 
screening, the use of domestic violence 
experts, and an intentional, informed analysis 
is often required to uncover coercive control 
and its impact on the best interest of the child.

AUTHORS’ NOTE | See a recently published 
article about coercive control: “Identifying 
Coercive Control in Canadian Family Law: 
A Required Analysis in Determining the Best 
Interests of the Child. Family Court Review”

Glenda Lux

Glenda Lux is a psychologist in independent practice 
in Calgary Alberta since 2001. She specializes 
in domestic violence, parenting time/parenting 
responsibility assessments and high-conflict divorce. 
Website | LinkedIn
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Toward a holistic 
approach to reform 
of the Canadian legal 
system
November 16, 2021 by Lois Gander

People experiencing domestic abuse 
must often deal with several legal 
matters while addressing that violence. 
Some matters will need urgent 
attention. But which ones?

When the neighbours called 911 on Saturday 
night, Maria’s life went into a tailspin. As the 
police were arresting Paul, they told her to 
expect a call from Children’s Service. They also 
suggested that she call Legal Aid on Monday 
to see about getting an Emergency Protection 
Order to keep Paul away. She freaked out that 
Children’s Services might take her children 
and thought about fleeing with them – but 
where would she go? And what would she 
do for money? Paul had run up charges on 
her credit card but had not made payments 
on it. She had no credit and a ruined credit 
rating. And now the landlord was threatening 
to evict her. Paul had already run his business 
into the ground. She was a director of their 
company, but she never had anything to do 
with the actual business. Revenue Canada was 
after them for not paying taxes. What other 
surprises were coming?

She spent most of Sunday crying or on the 
phone to her friend who told her that at least 
she could get out of her lease early because of 
the domestic violence. How would that help if 
she had no money and nowhere else to live? 
And what was up with the police? When would 

Paul be released? When he did come home, he 
would be furious. Last night’s beating would 
be nothing compared to what he would do 
next. What to do? Should she go to a shelter? 
Would they even take her? How would she get 
the kids to school? What did she need to tell 
the principal?

If only the neighbours hadn’t phoned the 
police. If only her uncle hadn’t cheated her out 
of her share of her father’s estate. If only…

Can it get any worse?

Actually, it can. If Maria is an immigrant, 
especially if her ability to communicate in 
English is limited, Paul has another whole set 
of ways he can exercise coercive control over 
her. He might be able to limit access to local 
support, turn her local community against 
her, or use community leaders to intimidate 
her into staying with him. He might threaten 
to withdraw his support for her application 
for permanent resident status or that of other 
family members who want to come to Canada. 
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He might even threaten to harm family 
members back home. Would she even be able 
to stay in Canada or would she be separated 
forever from her children?

While no two cases of domestic violence 
are the same, they are rarely simple. People 
experiencing domestic abuse must often deal 
with several legal matters while addressing 
that violence. Some matters will need urgent 
attention. But which ones? Getting on top of 
them all often requires people experiencing 
domestic violence to engage with several 
branches of the law. Not to mention as many 
as five different types and levels of courts, and 
a confusing array of processes, procedures, 
and practices. They often must prove or 
defend their cases without legal help.

In recent years, there have been several 
piecemeal changes to the law meant to 
help those affected by domestic violence: 
Alberta’s Protection Against Family Violence 
Act, harassment provisions of the Criminal 
Code, and early termination of lease provisions 
in Alberta’s Residential Tenancies Act. More 
recently, Alberta’s Clare’s Law allows access 
to a partner’s police records, and changes to 
parenting arrangements under the Divorce Act 
no doubt provide some relief for some people. 
But these changes have also introduced yet 
more confusion and complexity into the law.

Statutes make use of several terms: domestic 
violence, family violence, and intimate partner 
violence. More significantly, the behaviours 
they capture vary. Who they apply to also 
varies – sometimes dating relationships 
are included, but not always. And what is 
involved in accessing the remedies ranges 
from an immediate, even police-assisted, 
call to a justice of the peace, to months of 
complex legal proceedings. And when all is 
said and done, the results can be completely 
unsatisfactory, even dangerous.

Perhaps more damning, the laws and legal 
processes themselves can contribute to further 
victimization. Criminal charges generally relate 

to single incidents, not patterns of behaviour 
or combinations of behaviours that together 
constitute abuse. They tend to focus on the 
intent of the perpetrator, not on the impact 
on the complainant. Rules of evidence often 
prohibit the very evidence needed to make a 
claim. A little more contextual evidence would 
dispel the ‘he said, she said’ trope or the 
dismissive claim that both parties are equally 
to blame.

Rules of court can be used to complicate and 
intimidate. Costs, delays, and uncertainties add 
to the stress of accessing legal remedies and 
can be used strategically by abusers. Many 
of these and other problems with our legal 
system are well-documented.

If it’s that bad and has been for 
generations, why haven’t we fixed it?

At the most basic level, the answer is that 
no one is in charge. Responsibility for the 
legal system is split between the federal and 
provincial governments as well as among 
various independent actors and agencies. We 
have at least three legal systems in Canada: 
civil, criminal, and administrative. We deal with 
legal matters as discrete items viewed through 
the lens of a particular area of the law and 
addressed through the legal tools available 
through the relevant branch of the system. 
Lawyers are taught to compartmentalize the 
law according to the historical evolution of 
legal concepts, like contracts, torts, and crimes. 
They then specialize or limit their practice to 
types of cases that arise in areas of the law 
they can keep up with.

But, as we’ve seen, the legal matters that arise 
in the context of domestic violence are diverse. 
Dealing with these issues in isolation from 
each other not only puts onerous demands 
on the person addressing their violence but 
can lead to further abuse both by the original 
perpetrator and by the system itself.

If we are to identify how specific laws, 
principles, processes, procedures, and 
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practices impact vulnerable individuals, as well 
as how parts of the system interact to produce 
unintended and undesirable consequences, 
we will need to take a holistic approach to 
systemic reform. We need to look at the entire 
legal ecosystem. What is actually going on in 
it? What do we wish was going on?

Only then can we imagine a system that 
provides the support that people experiencing 
domestic violence need and should be able to 
expect from something we might then call a 
justice system.

Lois Gander

Lois Gander, QC is Emeritus Professor with the 
Faculty of Extension, University of Alberta and 
serves as Vice-President of the Centre for Public 
Legal Education Alberta
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WINning Through 
Courage, Vision & 
Conviction
November 18, 2021 by Lois Gander

WINning is the story of people – mostly 
women – whose courage, vision, 
and commitment provoked societal 
recognition of women’s realities and 
needs.

In 1968, a small group of women put a plan 
in motion that would change the lives of 
countless women facing desperate choices.

In WINning: The Trials, Tribulations, and 
Triumphs of Opening a Women’s Shelter, 
Marsha Mildon traces the story back to its 
beginnings at the Greyhound bus station in 
downtown Edmonton. And to the dogged 
determination of a handful of women 
committed to helping the vulnerable young 
women arriving there. Friends recruited 
friends. Then, with the help of several 
organizations, they opened Edmonton’s first 
women’s drop-in emergency shelter – a ‘sit-
up’, coffee, and referral service.

The shelter accepted any woman who sought 
help. This ‘low barrier’ approach to shelter 
was ahead of its time, even shocking. Most 
services required people to ‘qualify’ in some 
way. Mildon recounts the struggles of a 
motley assortment of unlikely ‘ordinary’ but 
extraordinary Edmontonians who launched 
a  three-month pilot project in a church bell 
tower. Convinced of the need, they fought to 
secure  a more suitable facility for providing 
housing and services to Women In Need and 
their children.

Incorporated in 1973 as the Edmonton 
Women’s Shelter Ltd., the organization now 

manages three emergency shelters. One of 
these is devoted to helping immigrant women. 
It also did the background work needed to 
launch WINGS (Women in Need Growing 
Stronger). WINGS was the first agency to 
provide second (and more recently, third) 
stage transitional housing and client-centered 
supportive programs that women need to heal 
from an abusive relationship.

But in WINning, Mildon does more than 
recount dry historical facts. She brings to life 
the grim stories of women who have few, if 
any, good choices in meeting their most basic 
needs. She also brings to life the hairy details 
of a successful, if still precarious, struggle for 
social change through ‘social innovation’. 
While that term has acquired a certain 
cache in recent times, it is a characteristic 
of all progressive developments. As Mildon 
demonstrates, social innovation does not 
occur in ‘labs’. It takes place in kitchens, church 
halls, coffee shops, playgrounds, and on the 
street. She also shows what having ‘collective 
impact’ looks like in real life.

WINning is the story of people – mostly 
women – whose courage, vision, and 
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commitment provoked societal recognition 
of women’s realities and needs. It is also 
a story that documents the fragility of an 
organization’s successes and the need for 
vigilance in sustaining those accomplishments.
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WINning should be read by those who 
continue the work of changing the lived 
experiences of people who experience 
domestic violence. It should be read by 
activists of all sorts for the lessons it provides 
in meeting the endless challenges they will 
face. It should be read by academics in a range 
of disciplines, including women’s studies, 
family studies, social movements, social 
history, politics, organizational behaviour, 
nonprofit studies, and more. It deserves to 
be read by all those who want to understand 
current social issues.

Winning: The Trials, Tribulations, and Triumphs 
of Opening a Women’s Shelter is available 
online and in-store at Audrey’s Books or Daisy 
Chain Book Co. (both in Edmonton).

AUTHOR’S NOTE Marsha Mildon was the editor 
of LawNow from 1992 to 2006. She now lives in 
Victoria, British Columbia.

Lois Gander

Lois Gander, QC is Emeritus Professor with the 
Faculty of Extension, University of Alberta and 
serves as Vice-President of the Centre for Public 
Legal Education Alberta
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Housing Affordability 
in Review
November 22, 2021 by Judy Feng

With November being housing month, 
it seems like the right time to reflect 
on the current housing affordability 
situation.

In November 2018, we featured an article 
covering the housing affordability experience 
in British Columbia and Ontario, with a focus 
on Vancouver and Toronto. Both provinces 
had just implemented property taxation 
changes and rent control measures. The 
article concluded that housing affordability 
was not an issue confined to Vancouver and 
Toronto, or even British Columbia or Ontario 
alone. Housing affordability was identified as 
a top policy priority across most of Canada, 
especially among younger demographics. With 
November being housing month, it seems 
like the right time to reflect on the current 
housing affordability situation. How has the 
law developed in those two provinces? What 
might the future bring for housing affordability 
policy and legislation in Canada?

Home prices and rent: moving on up

The sobering reality is that housing 
affordability is still a problem in Vancouver 
and Toronto. If anything, it’s gotten even 
more expensive to buy or rent a home. The 
Canadian Real Estate Association’s MLS Home 
Price Index Tool gives us average benchmark 
prices. In September 2018, the average price 
for a single detached home was around 
$1.545 million in Vancouver and $863,500 
in Toronto. As of August 2021, the average 
single detached home is now $1.817 million in 
Vancouver and $1.241 million in Toronto. On 
the other hand, household income as reported 
to Statistics Canada has not significantly 
changed.

Rent in both cities continues to skew upwards 
– despite provincial measures limiting rent 
increases. The Canadian Mortgage and 
Housing Corporation (CMHC) states in its 
most recent rental market report that renters 
in both Vancouver and Toronto continue 
to have higher average rental rates. For a 
two-bedroom unit, the average monthly 
rent is now $1,622 in Toronto and $1,792 in 
Vancouver. Vacancy rates are exceeding one 
percent.

The state of the law

Three years ago, British Columbia had just 
implemented a Speculation Tax and Empty 
Homes Tax regime as part of its 30-point 
housing affordability plan. The province had 
also proposed the Land Owner Transparency 
Act (LOTA) and the Information Collection 
Regulation but neither were in force yet. LOTA 
came into force on November 30, 2020, along 
with the launch of a new information registry 
of individuals with indirect land interest (for 
example, through trusts, partnerships and 
corporations) in British Columbia. Separate 
from the province’s Land Title Registry, the 
Land Owner Transparency Registry (LOTR) is 
publicly searchable and supposed to make 
land ownership more transparent. Under LOTA 
and its regulations, every time an interest in 
land is transferred, or if indirect ownership 
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changes within two months, individuals must 
file with the LOTR. The same obligation applies 
to all pre-existing interests in land before 
November 30, 2020 and which are still owned 
on November 30, 2021.

In 2018, Jing Li, a Chinese citizen who 
had moved to Canada, challenged British 
Columbia’s foreign buyers’ tax in a civil 
class action claim against the provincial 
government. The British Columbia Supreme 
Court upheld the tax as constitutional. On 
June 29, 2021, the Court of Appeal of British 
Columbia decided the same (Li v British 
Columbia, 2021 BCCA 256).

Since we last reported on Ontario’s Non-
Resident Speculation Tax (NRST), which 
came into effect on April 21,2017, and rent 
control measures, it’s fair to say not much has 
happened. A the very least, the NRST still exists 
— despite the (then newly elected) Progressive 
Conservative government’s campaign rhetoric 
to let the markets regulate themselves. Not 
surprisingly though, Ontario’s Fair Housing 
Plan is now an “archived posting from a 
previous administration.”

The elephant in the room and the future 
of affordability

With housing affordability, the elephant in 
the room is the ongoing COVID-19 pandemic. 
As widely reported by various Real Estate 
Associations and media outlets in Canada, 
housing prices have soared since the 
beginning of the pandemic. The combination 
of work-from-home orders, low interest rates 
and the desire for more space have resulted 
in buyers throughout Canada snapping up 
homes. At the same time, as rightly recognized 
by the CMHC, COVID-19 has exasperated the 
challenges of our most vulnerable population 
— including their access to safe and affordable 
housing. Furthermore, temporary measures 
to protect Canadian renters during COVID-19 
such as eviction bans and/or rent increase 
freezes have either ended or will be ending 
soon.

During the lead up to Canada’s federal 
elections in September 2021, housing 
affordability was still reported as an important 
concern. That being said, concerns related to 
healthcare spending, pandemic management, 
economic recovery and cost of living are top 
priority for many Canadians. With the re-
election of a Liberal minority government 
and their housing plan platform, key policy/
legislative developments to possibly look out 
for in the future are a Rent-to-Own program 
and a Home Buyers’ Bill of Rights. It’s still 
too early to say if and how the government’s 
housing plan will materialize, especially during 
these challenging times.

See also LandlordAndTenant.org for more 
information on renting laws in Alberta, and 
CondoLawAlberta.ca for more information on 
condo law in Alberta.

Judy Feng

Judy Feng, BCom, JD, is a staff lawyer at the Centre 
for Public Legal Education Alberta.

https://landlordandtenant.org/
https://www.condolawalberta.ca/
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