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Democratic Governance: The Constitution and
Canada’s Branches of Government
Posted By: Lorraine Snyder

Introduction
Canada is a “constitutional monarchy,” which is a form of government where monarchs act as the
political heads of state but their powers are kept within the boundaries of that country’s constitution. In
Canada, the monarch is the Queen. At the time of Confederation, the Constitution Act, 1867 (then
called the British North America Act), as well as other documents and unwritten conventions adopted
over time, set out who would be involved in government and how it would work. As a former colony of
Britain, Canada inherited a British style of governance called the Westminster system. Thus, Canada’s
system of governance has three branches: the executive branch, the legislative branch, and the judicial
branch.
The branches of government operate at both the federal and the provincial levels because Canada is a
federation. That is, there is a constitutionally recognized federal government and there are
constitutionally recognized provincial governments.

Executive Branch
The Monarch
The first branch of Canada’s political system is the executive branch. This is the decision-making branch
made up of the monarch as the head of state and the Prime Minister, as head of government, and his or
her Cabinet. In Canada’s early history, the British monarch ruled the area from its Parliament in London
until Canada became a country in 1867 and implemented its own constitution. The monarch then
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became a symbol of unity, authority and allegiance in Canada, a figure who holds significant symbolic
power but little political decision making power.
The monarch is represented in Canada by the Governor General at the federal level and by a lieutenant
governor in each of the ten provinces. (While the commissioners in each of the three territories perform
duties similar to those of the lieutenant governors, they are not considered the monarch’s
representatives and are therefore the representatives of the Canadian government). The Governor
General is appointed by the monarch upon the recommendation of Canada’s Prime Minister, and the
lieutenant governors in each province are appointed by the Governor General upon the
recommendation of the Prime Minister.
The monarch’s role is outlined in Part III of the Constitution Act, 1867. Section 9 vests authority in the
monarch. Sections 38 to 49, also known as the amending formula, instruct that any change to the
position of the monarch or his or her representatives in Canada requires the consent of the Senate, the
House of Commons, and the legislative assemblies of all the provinces. The monarch is also symbolically
responsible for executive functions such as giving royal assent to bills passed in the House of Commons
and Senate or reading the federal government’s agenda at the start of each new session of Parliament
(called the Speech from the Throne).
The Governor General is also responsible for dissolving Parliament before an election and may even
“prorogue” or end a parliamentary session if necessary. A recent example of proroguing occurred in
2008 when Prime Minister Stephen Harper asked then-Governor General Michaëlle Jean to prorogue
parliament after the party in opposition, the Liberals, attempted to form a coalition government with
the New Democratic Party and the Bloc Quebecois. After careful consideration and consultation with
constitutional experts, Jean decided to honour the Prime Minister’s request. This is an example of how
executive power ultimately resides with the monarch.

The Prime Minister and Cabinet
After a federal election, the leader of the political party with the most seats in the House of Commons
becomes the Prime Minister. The Prime Minister advises the Governor General on matters concerning
the country’s governance and how he or she may proceed symbolically with executive matters. The
cabinet is appointed by the Prime Minister from the large body of party Members of Parliament to
advise him or her on these matters and help run the government. Section III of the Constitution Act,
1867 refers to the cabinet as the Queen’s Privy Council, although the term cabinet is not used.
The role of the Prime Minister is not discussed in any Canadian constitutional document, and is
mentioned only in passing in the Constitution Act, 1867 and the Letters Patent issued in 1947 by King
George VI. The role of the Prime Minister is an example of an “unwritten” element of Canada’s
Constitution. The role is a tradition or convention that, over time and history, has come to be accepted
as part of an unquestioned element of Canada’s governance. As such, the role of the Prime Minister has
come to be constitutionally protected as well.
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Legislative Branch
The federal legislative branch of Canada’s government makes the laws of the country. This branch is
formally known as the Parliament of Canada and includes the monarch, the House of Commons, and the
Senate. As in Britain, Canada has a “bicameral,” or two-house system, an integral feature in a
constitutional government. In Canada, the lower house is known as the House of Commons and the
upper house is known as the Senate. When the British colonies were established in North America at the
beginning of the 16th century, colonial assemblies were bicameral because there were two interests to
be represented: the mother country by the governor in council, and the colonists by their chosen
deputies. Early Canadians preferred a bicameral system because they believed it avoided the creation of
hasty and harsh legislation, ensured deliberation in government, and was best able to promote the
interests of democracy. The bicameral tradition has continued into present day.

House of Commons
At the federal level, the House of Commons is the first house of legislation in the bicameral system. It is
also called the lower house of Parliament. The House of Commons’ structure and role are outlined in
sections 37 to 52 of the Constitution Act, 1867. This House is responsible for introducing, voting on and
adopting laws and proposals for taxes and revenues. The members of this house, or Members of
Parliament (MPs), belong to different political parties and they are elected by the people of Canada.
There are currently 308 MPs, but the number can grow as the population increases. According to section
40, House of Commons seats are distributed according to the proportion of Canada’s population
residing in the various provinces and territories. And according to section 50, a House may not sit longer
than 5 years.

Senate
The Senate is the upper house of Parliament. It was created as a place of “sober second thought” to
carefully examine legislation before it becomes law. It is made up of 105 members that are appointed by
the Governor General, on advice of the Prime Minister, based on regional representation and other
individual requirements. Senators are not elected. The Constitution states that senators are to be
appointed based on regional representation and that they must meet specific requirements. Twentyfour senators must be from each of Ontario, Quebec, the Maritimes and the western provinces. Six
senators are to be appointed from Newfoundland and one senator is to be appointed from each of the
three territories. A senator must be a Canadian citizen and be at least 30 years old, own land worth at
least $4,000 and, in the case of Quebec, own land within the province. Senators must have at least
$4,000 and live in the province or territory they represent. Senators usually affiliate with a political party
although some may choose to sit as independents.
The Constitution defines the scope of the Senate’s role and powers in sections 21 to 36. In 2014 the
Supreme Court of Canada advised the federal government in Reference Re Senate Reform that
significant changes to the Senate require constitutional amendments and that these amendments would
require the use of the amending formula.
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Judicial Branch
The judicial branch of government interprets and applies the law. It includes judges and the courts and
operates independently from the other branches of government. Courts operate at both federal and
provincial levels. The federal courts include the Supreme Court of Canada, the Federal Court of Canada
(Trial Division and Appellate Division), and the Tax Court. The provincial courts include the superior
courts or courts of appeal in each province or territory.
The courts deal with all manners of law in Canada including Aboriginal law, administrative law, contract
law, constitutional law, criminal law, property law, and tort law. Judges interpret legislation and have
the power to strike it down. A government may also ask the court for advice on a major legal issue. This
is known as a reference question. According to the Constitution, appointment of judges to provincial
superior courts (trial or appellate) is made by the Governor General. In practice, the Governor General
appoints judges based on the advice of the Prime Minister and his or her cabinet. Appointments to
provincial courts are made by the Lieutenant Governor of each province on the advice of the provincial
government.
Appointments to the federal courts (Federal Court of Appeal and Federal Court Trial Division) that have
jurisdiction for all of Canada are made by the Governor General on the advice of the government.
Appointments to the Supreme Court of Canada are governed by the Supreme Court Act. It explains who
may be appointed to the Supreme Court of Canada: “Any person may be appointed a judge who is or
has been a judge of a superior court of a province or a barrister or advocate of at least ten years
standing at the bar of a province.” Section 6 then discusses the qualification of appointees from Quebec:
“At least three of the judges shall be appointed from among the judges of the Court of Appeal or of the
Superior Court of the Province of Quebec or from among the advocates of that Province, [6.1] … if, at
any time, they were an advocate of at least 10 years standing at the bar of that Province.” The issue of
appointment of Supreme Court judges from Quebec was an issue in Reference Re Supreme Court.

Conclusion
Each branch of Canada’s government serves a specific role. Canada’s Constitution outlines the structure
of how these branches should operate and how they should work together to serve the country’s
citizens.
The executive branch is made up of the monarch, represented by the Governor General, as head of state
and the Prime Minister as head of government. The Governor General is the Queen’s representative in
Canada and the Prime Minister is the leader of the political party with the most seats in the House of
Commons. Although the Governor General usually acts on the advice of the Prime Minister, the
monarch is still a symbol of unity, authority, and allegiance in Canada.
The legislative branch is made up of the House of Commons and the Senate; these are also known as the
lower and upper houses of parliament respectively. The legislative branch introduces, votes on, revises,
and passes bills that become laws once they are signed by the Governor General.
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Finally, the judicial branch includes the courts and judges at both the federal and provincial levels.
Although judges are appointed by the Governor General on the advice of the Prime Minister, the
judiciary acts independently from the executive branch. The judicial branch interprets and applies the
law and sometimes provides an advisory opinion to a government, on a major legal issue, when asked.
Together, Canada’s branches of government provide an integral framework that guides the democratic
governance of the country.

This article was originally published on April 2, 2015 by the Centre for Constitutional Studies and is
reprinted with permission.

Notes:
1. “Canada: A Constitutional Monarchy” Parliament of Canada; Senate of Canada
2. “The Queen’s Role in Canada,” from the official website of The British Monarchy, published by The
Royal Household.
3. Peter W Hogg, Constitutional Law of Canada, 5th ed. vol 2, (Scarborough: Thomson, 2007) at 1.2
4. “Parliamentary Institutions,” in Robert Marleau and Camille Montpetit, eds., House of Commons
Procedure and Practice (Parliament of Canada, 2000)
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The Supreme Court of Canada: A History
Posted By: Hugo Vaillancourt

The leading role of the Supreme Court of Canada is no longer in dispute, but there was a time when it
had to struggle to establish its authority.
The history of the Court began with section 101 of the Constitution Act, 1867 [2], which allowed
Parliament to establish a “General Court of Appeal for Canada. However, the Supreme Court of Canada
wasn’t established until eight years later, by the Mackenzie government, via the Supreme Court Act of
1875.
The purpose of the Court was to create a body that could receive appeals from both the provincial
Courts of Appeal and federal courts, as well as resolve constitutional debates and answer legal questions
of Parliament through the reference procedure.

The Early Years
In its first years, the Supreme Court of Canada had a bench of only six justices (seven in 1927, nine since
1949). Two of the six judges were trained in civil law and only three of them could speak French,
creating some linguistic and legal tensions.
The early Court was not the ultimate court of appeal. That role still belonged to the Judicial Committee
of the Privy Council in London, which had jurisdiction over the Supreme Court of Canada. In some cases,
an appeal of a provincial appellate court judgment could bypass the Supreme Court entirely, and be
brought directly to the Privy Council.
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The Supreme Court Act also provided for the creation of the Exchequer Court of Canada (now the
Federal Court) and it has to be noted that the same six justices sat on this Court. This meant that
members of the Supreme Court of Canada could hear appeals of their own judgments!
Also, litigants in civil law had an appeal as a right (i.e. judges couldn’t refuse to hear the appeal) to the
Supreme Court of Canada if the amount involved was high enough. This had the effect of bringing some
causes of no great importance to the attention of the Court. However, criminal cases went to the
Supreme Court only when “there has been a dissent on a question of law in the provincial Court of
Appeal or where the acquittal of an accused has been reversed by the Court of Appeal”, as noted by
former Supreme Court Justice Frank Iacobucci.
Given these unfavourable circumstances, the legal community raised questions on whether the
existence of the Court was even necessary. A Member of Parliament actually proposed in 1879 to
abolish the Court, stating in the parliamentary chamber that “These gentlemen had very little to do for
their money!”

Chief’s Years
The climate surrounding the enactment of the Statute of Westminster in 1931 by the British Parliament
changed everything. This Act provided that British colonies, such as Canada, would from then on enjoy
full political and legal independence. Whereas any attempt made before by the Parliament of Canada to
abolish appeals to the Privy Council failed, this time it worked: in 1933 for criminal cases and in 1949 for
civil matters. This meant that “the Supreme Court of Canada was finally supreme”, as former Chief
Justice Antonio Lamer points out.
This change added legitimacy and prestige to this institution. One may not speak too soon, however. In
1939, the infamous judgment Christie v. York Corporation, [1939] SCR 50 was rendered by the Court. The
Seventies were also an important time for the Court. Parliament amended portions of the Supreme
Court Act in order for the Court to take charge of its own judicial agenda in civil cases. It provided that a
Black man who had been refused service by a Montreal tavern wasn’t entitled to compensation, given
that the owner was “free to carry on his business in the manner that he conceives to be the best”.
The Court corrected its jurisprudence later on with the case of Roncarelli v. Duplessis, [1959] SCR 121,
where the Prime Minister of Quebec, Maurice Duplessis, was ordered to pay damages for persecuting
business owner Roncarelli because of his religion.
In 1968, new faces appeared in the landscape of the Court. They were recent law school graduates, who
served their clerkship for one year at the Supreme Court of Canada under the responsibility of a Justice.
There are now as many as twenty-seven clerks, or about three per judge.
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The Seventies were also an important time for the Court. Parliament amended portions of the Supreme
Court Act in order for the Court to take charge of its own judicial agenda in civil cases. Appeals as a right
were replaced by grants of leave only for “public importance” cases.

New Charter, New Role for the Judiciary
The enactment of the Canadian Charter of Rights and Freedoms in 1982 was another highlight for the
Supreme Court of Canada. The country moved from a parliamentary sovereignty toward a constitutional
sovereignty. That is to say that an Act of Parliament could be declared invalid by the judiciary if it
infringed on human rights protected by the Charter. The Court had never had such a responsibility
before. This led the Court, for example:


in R v. Big M Drug Mart, [1985] 1 SCR 295 to declare invalid a statute that made Sunday a
mandatory holiday because it infringed some citizens’ religious freedom;



in R v. Morgentaler, [1988] 1 SCR 30, to rule against Canada’s abortion law; and



in U.S. v. Burns, [2001] 1 SCR 283 to rule that Canada cannot allow the extradition of an
individual facing a possible death penalty without first ensuring that the death penalty will not
be pursued.

Technological Tools Invade the Court
The Supreme Court of Canada has evolved immensely in term of technology over the years. For a very
long time, it was customary for lawyers to present all documents in paper format to the Court. This is no
longer the case. Now, from the appeal request to the judgment, everything is done electronically. In
addition, it is no surprise that screens and computers are now commonplace. Proceedings of the Court
have been available on television via the Canadian Public Affairs Channel (CPAC) since the 90s and more
recently, online through the Court’s website. A host of other information can be found there, such has
the biographies of the Justices, the role of the Court and how to attend a guided tour.

Constitutionality of the Supreme Court Act’s Essence
The year 2014 was another milestone for the Supreme Court of Canada. In the case surrounding the
controversial appointment of Justice Nadon from the Federal Court of Appeal (Reference re Supreme
Court Act, ss. 5 and 6, [2014] SCC 21), the Supreme Court reviewed the constitutional status of most
sections of the Supreme Court Act. Among other things, it declared that an abolition of the Court would
require a unanimous consent amendment procedure, which would need the consent of Parliament and
all the provinces.
To conclude, if the father of the Supreme Court of Canada, Prime Minister Alexander Mackenzie, were
still alive today, he wouldn’t recognize his creation. But you would surely agree with me that this is not a
bad thing!
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Notes:
1. Frank Iacobucci, (2002) “The Supreme Court of Canada: Its History, Powers and Responsibilities” 4 J.
App. Prac. & Process 29, at 31
2. House of Commons Debates, April 21, 1879, p. 1373
3. Antonio Lamer, “A Brief History of the Court”, in The Supreme Court of Canada and Its Justices 18752000 (Toronto: Dundurn Group, 2000) at 21
4. Louise Meagher, (2010) “Information Management and Interpretation and Translation Services at the
Supreme Court of Canada”, 36 Common Law Bulletin 479, at 483
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Judicial Review is Different from Judicial
Activism
Posted By: Charles Davison

Since the enactment of the Canadian Charter of Rights and Freedoms in 1982, there has been much
discussion about the proper role of judges and courts in our democratic system. Commentators have
noted, and many critics have complained, that decisions made and laws passed by our democratically
elected representatives in Parliament and our provincial and territorial legislatures have been struck
down by un-elected judges. The most strident criticisms usually come from those who supported the
challenged laws or government policies: they frequently allege “judicial activism” against judges who
have made decisions upholding the rights and freedoms of individuals over state goals and actions.
What seems to be often overlooked or forgotten in the discussion and debate, however, is that judges
have always had this role in our constitutional history and framework. Since 1867, when the British
Parliament enacted the British North America Act (now the Constitution Act, 1867) our judges have had
the duty to review the legitimacy of laws, and to strike them down as being invalid if they were contrary
to the Constitution.
For the first 120 years or so after Confederation (that is, until the Charter became law in 1982) the most
frequent reason for judges striking down legislation related to the legal authority of the legislative body
which enacted the law in question. Under the Constitution Act, 1867 Parliament and the provincial
legislatures were each given a specific list of areas in which they had exclusive authority to legislate and
govern. Section 91 listed 29 particular areas in which Parliament had jurisdiction, including taxation, the
postal service, military and maritime matters (including inland fisheries, ferries between provinces, and
shipping generally), banking, aboriginal peoples, immigration, marriage and divorce, criminal law, and
penitentiaries. Section 92 listed 16 areas in which provinces could legislate, including provincial taxation,
local prisons, the establishment of provincial courts, municipal bodies, health care, provincial
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corporations, and enforcement of provincial laws by way of fines or imprisonment. Provinces were also
granted powers over education, as well as general authority over “matters of a merely local or private
nature in the province”. The federal Parliament had any and all other authority not granted specifically
to the provinces, and in the case of true overlap or competing power, Parliament’s laws were
considered supreme.
Inevitably, after 1867 clashes took place between the federal and provincial authorities as each
occasionally attempted to enact laws which encroached upon the other’s domain. Perhaps the earliest
such situation was finally decided by the Judicial Committee of the Privy Council in London (our highest
court of appeal for the first 80 or so years after Confederation) in 1887, when it ruled upon an Ontario
business tax law as it applied to banks (an area of federal authority). The Judicial Committee upheld the
law and found it did not represent an improper provincial attempt to legislate in a federal area of
jurisdiction. Over the many decades which have followed, the courts have been asked to rule in federalprovincial disputes in areas as diverse as the application of provincial labour laws to seaports (navigation
and shipping are federal areas of power); payment of the provincial minimum wage to an employee at
an airport (a federal jurisdiction); and in cases involving egg marketing, the manufacture of margarine,
abortion rights and access, and wage and price controls enacted by Parliament. In some cases,
governments have directly clashed about the legislative authority of each other, and in other situations
individuals or corporations have challenged the validity of a law enacted by one level of legislature on
the basis that the other level alone was competent to enact the disputed provisions
This power of “judicial review” of legislation by the courts was not restricted to situations involving
competing jurisdictional claims by governments. Long before the Charter of Rights, individuals had
challenged laws which infringed upon or denied them basic civil rights and liberties. One of the first —
and certainly one of the most famous — was the so-called Persons Case which was decided in 1929. Five
now famous Alberta women challenged the laws governing membership in the Senate which were, until
then, being interpreted so as to exclude females from the meaning of “person”. After the Supreme
Court of Canada ruled against them in 1928, they appealed further, to the Judicial Committee of the
Privy Council, which decided that women were persons, and could accordingly be appointed as Senators
and hold other public positions in Canada.
In some situations, rights-oriented challenges were based in disputes about legislative jurisdiction. In
1957, for example, the Supreme Court of Canada struck down a Quebec law providing for the padlocking
of any house where communist ideas and propaganda might be discussed or distributed. The Court held
that the law infringed upon the federal power to make criminal legislation, and that the provinciallyenacted legislation was therefore invalid. Similar challenges were successfully brought against provincial
laws governing slot machines and prostitution: the Supreme Court ruled these measures were also
invalid for intruding into the criminal law sphere. One famous constitutional scholar has described the
results as leaving gamblers and prostitutes “free to continue their activities”, at least in the absence of
proper federally-enacted laws.
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Another series of pre-Charter decisions led to the suggestion that, in Canada, there was an “Implied Bill
of Rights”. In 1938, the Supreme Court struck down an Alberta law which required newspapers to
publish government responses to criticism. Five of the six judges who heard the case ruled that free
political debate and discussion were too important in a democracy such as Canada to permit a
government to force newspapers to publish government opinions. Some of the judges referred to the
Preamble of the Constitution Act, 1867 which says Canada is to have “a Constitution similar in principle
to that of the United Kingdom” and pointed out that in the U.K. Parliament operates only under the
influence of open and critical public debate and opinion sharing. Free and public debate is, in the words
of these judges, “the breath of life for parliamentary institutions”. For this reason, along with others
offered by the judges, the Alberta legislation was struck down.
From time to time, the idea of an “Implied Bill of Rights” resurfaced in the years prior to the Charter of
Rights being enacted in 1982. In the 1957 case referred to above in which the Quebec anti-communist
“padlock laws” were ruled unconstitutional, some of the judges of the Supreme Court suggested that
legislatures could not enact laws which would restrict or curtail freedom of political speech.
Thus, contrary to what we hear so often from politicians, lobbyists, and others who are not happy when
a law is struck down by a court, judges were not granted truly new powers when the Canadian Charter
of Rights and Freedoms was enacted in 1982. A more accurate description would be that the areas in
which we, as a society, asked courts to become involved were expanded and broadened. But at their
heart, the powers and principles the courts have used under the Charter are essentially the same as
what was taking place ever since Confederation. As with before, when now faced with a challenge to a
law, judges must decide what the particular term of the Constitution being invoked actually means and
addresses. They then must consider what the disputed law intends or accomplishes in relation to that
right or interest. In many ways, this process replicates the pre-Charter situation, where the courts would
be asked to decide the scope and meaning of the description of authority in the Constitution Act 1867,
and then whether the challenged law was consistent with, or contrary to, that division of power.
Under the Charter, the courts may also now be required to apply a final standard before striking down a
law which did not exist prior to 1982. Under the earlier constitutional regime (which still exists, by the
way — a law may still be challenged on the basis that it was enacted by the wrong legislative body) a
finding that a law had been improperly passed by a legislative body usually meant the exercise was
ended: the law was declared invalid and could only be resurrected if the proper level of authority acted.
Now, however, once judges have found a law to violate the rights or freedoms described in the Charter
they must also go on to consider whether an acceptable justification for that violation has been proven
by the government. Section 1of the Charter sets out the test to be applied, and says that infringements
of rights and freedoms may be acceptable if those violations can be “demonstrably justified in a free and
democratic society.”
Far from being contrary to notions of Parliamentary democracy, this final step acts as an
extra protection for both democratic principles and individual rights. First, only where the government
wishes to have a chance to defend or justify a law will the court embark upon such an enquiry.
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Sometimes governments decide there is no possible way to justify a particular infringement of rights and
they do not ask a judge to make a ruling upon this question.
Where a government wishes to have a law upheld even though it violates constitutional rights or
freedoms, it has this opportunity to explain and demonstrate why it is necessary to override the other
protections of the Constitution. It must show the court the importance of the goals or objectives
Parliament or the provincial legislative body was trying to achieve, and it must demonstrate that the
impact on protected rights or freedoms is appropriate and acceptable given the competing interests
involved. If it succeeds in this exercise, the law will be upheld by the court. If the government in
question cannot defend and justify the law, it will be struck down for being unconstitutional. (And even
then, Parliament and the legislatures have the final say, because Section 33 of the Constitution Act, 1982
give them the power to declare a law will remain effective even if it is contrary to most of the Charter of
Rights and Freedoms.)
Thus, contrary to so many of the complaints and criticisms we sometimes hear, judicial review of
disputed government actions and legislative enactments is not contrary to our democratic and
constitutional values and history, but in fact, actually consistent with them! Having laws which bind all
members of society equally — The Rule of Law, in other words — requires having courts which can
impartially interpret and enforce those laws, and rule upon disputes which arise about their basic
constitutional validity.
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The Nadon Reference: A Unique Challenge
Posted By: John Edmond

The judgment of the Supreme Court of Canada in the “Nadon Reference,” more elegantly known as
Reference re Supreme Court Act, ss. 5 and 6, [2014] 1 SCR 433 is one of the more controversial decisions
of the Court in the fairly long list of defeats for the federal government in recent years.

Can Justice Nadon’s appointment stand?
In 2013, the Honourable Marc Nadon was a supernumerary judge of the Federal Court of Appeal (a
supernumerary judge of the Federal Courts has a reduced workload, having served 15 years and whose
combined age and service total 80, or 10 years of service by age 70). He was nominated to the Supreme
Court by Prime Minister Harper and sworn in October 7. He had been a member of the Quebec bar from
1974 until his appointment to the Federal Court in 1993. He was to fill one of three places on the Court
reserved for Quebec by the Supreme Court Act. That same day, his appointment was challenged in the
Federal Court as not meeting the criteria for such appointment by the Constitutional Rights Centre and
constitutional lawyer Rocco Galati. This was overtaken by a reference by government, of which more
later. Justice Nadon decided not to participate in any matters before the Court.
His appointment had raised eyebrows. He was semi-retired. His specialties were transportation and
maritime law, not frequent topics at the Supreme Court. The place he would occupy had been that of
Justice Fish, a criminal law expert. He was on “nobody’s short list,” said Robert Leckey, McGill Law
School. But for Prime Minister Harper, he was the opposite of an “activist” judge: “the strong deference
he showed to decisions taken by the Canadian government” “was likely one of the primary reasons” for
his appointment, according to Bruce Ryder of Osgoode Hall Law School. His reputation wasn’t enhanced
when his claim to have been “drafted by the Detroit Red Wings when I was 14” turned out to be dubious
at best.
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He had issued a strong – one might say scornful – dissent in a 2009 appeal of a court order requiring
Canada to request repatriation of Omar Khadr from Guantanamo Bay (Canada (Prime Minister) v. Khadr,
2009 FCA 246) . Both the order appealed from and his colleagues met his wrath: “Ordering Canada to
request the repatriation of Mr. Khadr constitutes, in my view, a direct interference into Canada’s
conduct of its foreign affairs. … how Canada should conduct its foreign affairs … should be left to the
judgment of those who have been entrusted by the democratic process to manage these matters on
behalf of the Canadian people.” In contrast to the view of the majority, even if there were a Charter
duty to protect Mr. Khadr, it had not been breached.
Section 5 of the Supreme Court Act provides,
Any person may be appointed a judge who is or has been a judge of a superior court of a
province or a barrister or advocate of at least ten years standing at the bar of a province.
Section 6 then reads,
At least three of the judges shall be appointed from among the judges of the Court of Appeal or
of the Superior Court of the Province of Quebec or from among the advocates of that Province.
Did this bar Justice Nadon, not a judge of a Quebec court, and no longer an advocate, from being one
these three? Six of seven Supreme Court judges said it did. Justice Moldaver emphatically said it did not.
Although much of the majority opinion is devoted to historical analysis in support of its conclusion, the
disagreement comes down to statutory interpretation – the meaning of a phrase, namely “from
among.” According to the majority, the s. 6 criterion “from among the advocates of that Province,”
“requires that, at the time of appointment, the appointee be a current member of the Quebec bar with
at least 10 years standing” (my emphasis; the ten-year requirement is from s. 5). Where s. 5 permits
appointment of persons who are or have been superior court judges or barristers/advocates, s. 6
confines eligibility to those who are currently in one of those categories. They explain, “s. 6 narrows the
pool of eligible candidates from the four groups of people who are eligible under s. 5 to two groups who
are eligible under s. 6.” Federal Court judges formerly members of the Quebec bar are therefore
ineligible to take a Quebec place on the court: “The practical effect is that the appointment of Justice
Nadon and his swearing-in as a judge of the Court were void ab initio. He remains a supernumerary
judge of the Federal Court of Appeal.”
For Justice Moldaver, however, the words “from among” “convey no temporal meaning.” For him, the
majority, in applying the ten-year rule, but rejecting “has been [an] advocate”, both in s. 5, are “cherrypicking.” (Arguably, the ten-year rule and the “has been [an] advocate” requirement in s. 5 can be
distinguished: The former merely qualifies; the latter – assuming “from among” implies
contemporaneity – contradicts.) He points out that, on the majority’s analysis, anyone who had 10 years
at the Quebec bar in the past could rejoin for a day and thereby regain eligibility – a point not addressed
by the majority: “I find it difficult to believe that the people of Quebec would somehow have more
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confidence in this candidate on Friday than they had on Thursday” (as scholars Michael Plaxton and
Carissima Mathen point out, this can be taken two ways).
The majority found support in the history of the Court: “The eligibility requirements for appointments
from Quebec are the result of the historic bargain that gave birth to the Court in 1875.” Restricting
Quebec appointments from the Quebec bar to current members “advances [the] dual purpose of
ensuring that the Court has civil law expertise and that Quebec’s legal traditions and social values are
represented on the Court and that Quebec’s confidence in the Court be maintained.” They reviewed the
extensive 1875 parliamentary debates on the creation of the Supreme Court, where Quebec M.P.’s
voiced concern that judges not versed in the Civil Code would be deciding Quebec issues. Previous bills
had reserved no seats on the court for Quebec jurists. The bill was amended to include a proportionate
number of civil law-trained judges.
Responding to the argument that no purpose is served by excluding a nominee like Justice Nadon, with
civil law training and ten years of past practice, they observed, “The question is not whether civilist
members of the federal courts would make excellent judges of the Supreme Court of Canada, but
whether they are eligible for appointment under s. 6.” Thus, it all comes down to the meaning of “from
among.”

How can the Act be amended?
This case came to the court as a “reference,” that is directly from the federal cabinet without moving
through trial and appellate courts. The Supreme Court Act permits the Governor in Council to refer
certain “important questions of law or fact” to the court for an “opinion.” Answers to these questions
are merely “advisory,” not binding, but in practice are followed. This reference contained two questions.
Paraphrased, these asked:
(1) Can a person who was “at any time” a member of the Quebec bar of ten years’ standing be
appointed to the Supreme Court? and
(2) Can the Act be amended to permit appointment of previous ten-year members of the bar?
Having answered the first question in the negative, the majority went on to consider constitutional
concerns raised by the second. (Justice Moldaver found no need to answer the second question; with his
answer to the first, the proposed amendments were redundant.)
Under the Constitution Act, 1982, amendments to “the composition of the Supreme Court of Canada”
may be made only with unanimous agreement of Parliament and the provinces.
The majority noted that 1982 “confirmed its status as a constitutionally protected institution” –
“confirmed,” not “established.” As the allocation of three places to Quebec is an element of the Court’s
composition, the proposed change to s. 6, which provides for the Quebec places on the court, is subject
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to unanimity. (Justice Moldaver doubted that a change in qualifications of these judges was within
“composition of the Supreme Court,” requiring unanimity.) This assures Quebec, the majority said, “that
changes to its representation on the Court would not be effected without its consent.” Thus, the
proposed amendment to s. 6 may be made only under the amending procedure of the Constitution,
though the proposed amendment to s. 5, the general provision on composition, is “validly enacted” only
because it is redundant, amending nothing.

Aftermath
The opinion was controversial in part because the Department of Justice, in advance of the Reference,
had asked retired Supreme Court Justice Ian Binnie to consider whether Justice Nadon was eligible. The
opinion was released. Mr. Binnie had said he was, in which he was supported by the dean of
constitutional scholars, Peter Hogg, and retired Supreme Court Justice Louise Charron. His reading of the
history of the Supreme Court Act led him to conclude, “Parliament’s concern has never been with
current membership but with a minimum length of experience at the bar.”
Reaction to the court’s opinion was widespread. The University of Ottawa convened a conference. There
was a flurry of commentary in the press. Andrew Coyne of the National Post called it “flaky”.
Unconcerned why s. 5 contains “has been” but s. 6 doesn’t, he argues that if Parliament had meant,
“’from among the current advocates’ [his emphasis] … you’d think it would have said so, not hidden it in
the text for six future judges to discover.” The appointment of Justice Nadon, though, was “dubious”: “If
ever there were an argument for a more robust process of legislative review of such appointments, this
is it.”
Scholars are arrayed on both sides. In an article in Constitutional Forum published before the reference
was heard, legal scholars Michael Plaxton and Carissima Mathen critiqued the Binnie opinion.
Foreshadowing the court majority, Plaxton and Mathen take as given that “from among” connotes
contemporaneity, charging Binnie with not asking “why the Quebec requirement was imposed in the
first place.”
Both Mr. Binnie and Professors Plaxton and Mathen cite as precedent for appointment of Federal Court
judges that three Federal Court of Appeal judges, and Madame Louise Arbour, a chief international
criminal law prosecutor, were appointed, although their Court is not mentioned in s. 5. Peter Russell,
political scientist and constitutional scholar at the University of Toronto, taking on the view that Federal
Court experience is always an asset, points out that a Federal Court judge who may not have dealt with
the Quebec Civil Code for many years would “have the potential to overturn decisions by [Quebec Court
of Appeal] jurists whose everyday life in the law is in Quebec.” Plaxton and Mathen give the more
extreme example of someone with ten years at the Bar who “then pursued an altogether different line
of work” for, say, 25 years. On the Binnie interpretation, they say, such a person would qualify under s.
5.
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What to make of all this? The Court is divided; eminent scholars and former jurists are on opposite sides.
Neither view is bullet-proof; while the expansive interpretation can lead to unwanted results, the
stricter view would, as Binnie and others would argue, exclude desirable candidates. The majority
opinion declined to address the obvious flaw in its conclusion, the one-day-at-the-Quebec-bar opt-in
avenue for eligibility. This advisory opinion remains, of course, that of Canada’s highest Court, to be
ignored by government at its peril. The only certain conclusion is that no statutory text can, in itself,
ensure sound appointments, which leaves us in need, as Andrew Coyne asserts, of a more robust
process of review.
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Top Courts in the U.S. and Canada: A
Comparison
Posted By: Peter Bowal

Knowledge of Canada or the United States is the best way to gain insight into the other North American
country. Nations can be understood only in comparative perspective. And the more similar the units
being compared, the more possible it should be to isolate the factors responsible for differences between
them. Looking intensively at Canada and the United States sheds lights on both of them.
– Seymour Martin Lipset, Continental Divide: The Values and Institutions of the United States
and Canada
The judges of the Supreme Courts of Canada and the United States are frequently in the news and
national policy discussions. Yet, these nine individuals, unlike prominent politicians, are not well known
by the people they serve in each country. While the courthouses in which they toil are magnets for
tourists, most people would be hard pressed to name a Supreme Court judge, much less recognize one if
they were standing next to one. The story is told of a family visiting the U.S. Supreme Court in
Washington, D.C. stopping and asking someone to take their picture. After the photo had been taken on
the sprawling plaza with the court building in the background, they politely parted without the family
having any idea their casual photographer was Justice Anthony Kennedy.
These top judges are known more for what they do through their decisions than who they
are. However, that is changing as they are engaged in rejecting and enacting ultimate social and legal
policy in their countries. The U.S. Supreme Court has recently delivered rulings on the constitutionality
of same-sex marriage and funding for the new national Affordable Care Act (Obamacare).
We are increasingly asking about these judges – unelected, appointed and on the bench for a long time
– who they are as human beings. It turns out that while there is gender and ethnic diversity, the justices
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of the U.S. Supreme Court emerge from a virtually identical educational and geographical
background. In a recent article in The Atlantic magazine, Akhil Reed Amar panned the peas-in-a-pod
sameness of their professional backgrounds. All nine graduated from elite colleges and law schools. All
but one (Stanford) were from the east coast and all went to law school at Harvard or Yale. Almost all
were former members of U.S. courts of appeal. Only one had trial experience. None were in politics
and only one held a high position in government. Eight grew up a large metropolitan area, including
four who were raised around New York City.
The judges on the Supreme Court of Canada have a slightly broader spectrum of personal background,
much of that owing to traditions and the structural framework of how they are appointed. Canada has
no experience with the election of judges, and only recently experimented with public hearings for
appointments to the Supreme Court. On the other hand, while Canada and the United States share
generally similar histories, legal systems and social composition, their respective Supreme Courts reflect
their cultural and political differences. For example, it is inconceivable that the U.S. Supreme Court
would rule a judge who had gone through the regular appointment channels was still ineligible to sit as a
judge, as the Supreme Court of Canada recently decided: Reference re Supreme Court Act, ss. 5 and 6
[2014] 1 SCR 433.
This article, in the form of a table (PDF) for easy comparison, displays the contrasts between the
Supreme Courts of the United States and Canada.
“I, ………., do solemnly and sincerely promise and swear that I will duly and faithfully, and to the
best of my skill and knowledge, execute the powers and trusts reposed in me as Chief Justice (or
as one of the judges) of the Supreme Court of Canada. So help me God.”
– Canada Supreme Court Judges’ Oath (SCA, s. 10)

Summary
All superior court judges (about half of all judges) in Canada are federally appointed. The other judges
are appointed, by provincial governments. This model has served Canada well. Since the adoption in
1982 of the Charter of Rights and Freedoms, and political concerns about judicial activism, calls have
been made for more transparency and input into these appointments beyond the constitutional
minimum. Current federal voluntary, procedural reforms call for consultation, input, the creation of a
short list and some public questioning of the nominated candidates. Given the relatively recent impact
of judicial review, Canada is moving toward transparency, if not politicization and Americanization of
this process.
In the U.S., by far most judges are selected by the individual state, whether by election or executive
appointment within the state. There are about 35,000 state judges compared to only 1000 federal
judges). Since some states appoint their judges, and other states elect them, the appointment versus
election policy choice is best debated at the state level.
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The U.S. Supreme Court justice selection process was deliberately inserted into the political inter-branch
process when the U.S. Constitution was drafted. Did the framers intend the Senate’s “advice and
consent’ role to serve as a veto? As Canada moves toward more public scrutiny of Supreme Court
appointments, the process will invariably become more political.
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What Self–Represented Litigants (Actually) Want
Posted By: Sarah Burton

What should we do about self-represented litigants (SRLs)? Amid a backdrop of skyrocketing legal fees,
decreased public funding, and a resultant wave of self-representation, this question seems to be on
every reformer’s mind. Countless reports, working groups, and studies have asked this question, and
reached diverse and creative conclusions. However, these papers often share one critical failing: none of
them actually ask SRLs what they think.
Enter the Self-Represented Litigants Project (Dr. Julie Macfarlane, “The National Self-Represented
Litigants Project: Identifying and Meeting the Needs of Self-Represented Litigants“, May 2013) Dr.
Macfarlane’s insightful Report has a premise that is as ground-breaking as it is simple – if we want to
know what SRLs want and need, we should ask them. In doing so, the Report shakes off the often
unidentified but misguided presumption that a lawyer’s intimate knowledge of the justice system
translates into an understanding about an SRL’s experience.
The Report itself is a qualitative study chronicling the experience of over 250 SRLs in Ontario, Alberta
and British Columbia. Through the surveys and interviews conducted, the Report raises many interesting
issues beyond the scope of this article. The following paragraphs highlight some of the most thoughtprovoking requests and suggestions SRLs believe would assist in navigating the justice system.
So, what do SRLs actually want?

Clear and Practical Legal Information
We are failing to provide SRLs with practical, readable and consistent legal information. This complaint
was repeatedly raised across all the sources of legal information available to SRLs:
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Court forms are unnecessarily complex, use legal jargon and contain unhelpful notations.



Information from court staff and judges is often inconsistent.



Self-help materials are overwhelmingly focused on substantive law at the expense of much
more practical nuts-and-bolts concerns. For example, SRLs repeatedly asked for information on
how to fill out forms, where to file court documents or find their courtroom, and how to initiate
procedures like a court application or mediation.

An Explanation of the Difference Between Legal Information
and Legal Advice
Court clerks are permitted to provide legal information, but not advice. While simple on its face, this
rule quickly dissolves into an unworkable chaos when an SRL tries to file a document. Is telling someone
how to organize their affidavit “legal advice” or “legal information”? What about explaining how to
validly serve an evasive defendant, or how to effectively present pleadings?
There is no clear guidance as to whether or not a clerk should answer these questions. Amidst this
ambiguity, receiving a meaningful response depends almost entirely on the particular clerk approached,
and the persuasive abilities of the SRL. Court clerks (who were also interviewed in the Report) and SRLs
agree that there is a desperate need for clarity on this distinction. Failing to do so breeds frustration and
uncertainty for everyone.
[Editor’s note: For one related tool, see this tip sheet from CPLEA: Legal Information vs Legal
Advice: What is the difference?]

Seminars and Coaching
Courthouses are an arena with a specific form and language. If you don’t speak that language, (and most
SRLs do not) you will not get very far. SRLs know this, and they are willing to work to better
communicate with the court. In recognition of this desire, many SRLs asked for guidance and coaching
on what to expect in starting an action and effectively presenting their cases.
This guidance may take several forms. The most interesting suggestions involved courtroom seminars,
one-on-one coaching, or even a peer support community. The topics could cover general issues like
courtroom etiquette and tempering expectations, but could also tackle issues like how to approach
settlement or seek mediation.
Everyone acknowledges that lawsuits are stalled when one side does not know how to present their
case. Educating and supporting SRLs can go a long way in increasing courtroom efficiency and decreasing
everyone’s frustration.
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A Different Approach to Legal Services
SRLs (and increasingly, represented clients too), have grown tired of the traditional solicitor-client
relationship and fee structure. For SRLs this dissatisfaction expresses itself through a desire for Limited
Scope Retainers and assistance from non-lawyers.

Limited Scope Retainers
For those who aren’t familiar with the term, Limited Scope Retainers are a limited solicitor-client
relationship. Clients hire counsel to assist with part, but not all, of a legal action (for example, drafting
pleadings or conducting a special chambers application). While law societies have permitted the
practice, fears and uncertainty from provincial bars have left the concept largely stagnant.
For their part, SRLs were blown away that lawyers were unwilling to take their money to help with
portions of a case. The idea that legal representation is “all or nothing” was not only vexing to SRLs, but
practically speaking, it left them with no alternative but self-representation. With increasing clarity,
Limited Scope Retainers have the potential to serve a vast unmet legal need.

Non-Lawyer Assistance
SRLs are begging to deal with non-lawyers (paralegals and/or agents) to help provide practical assistance
in preparing their cases. Ontario has heard the call and now regulates paralegal dealings with SRLs. As
such, Ontario paralegals can help SRLs prepare legal documents and represent clients in certain
proceedings. Other provinces, like Alberta, have failed to take this step. This failure drives practical
questions to court clerks who, as discussed above, are having a very difficult time discerning the
boundaries of their ability to help.

To be Treated with Respect
SRLs were shocked at the way they were treated by justice system insiders. Of course, many legal
insiders (judges, lawyers, and court staff) are extremely helpful and patient when dealing with selfrepresented parties. Equally obvious is the fact that civil or family litigation is not a place to make
friends. With that said, many SRLs reported being treated in a way that stretched beyond the bounds of
civility and into basic rudeness and disrespect.
When we lawyers get yelled at by a judge, we shake it off because, at the end of the day, this is a job.
When an SRL gets yelled at, it is often about a fundamental aspect of their life (especially in a family law
context). These people found the courtroom a life-altering and traumatizing experience. While lawsuits
are an inherently adversarial process, basic civility goes a long way in demonstrating that the justice
system belongs to the public, not legal insiders.

What We Can Do
Some of the suggestions outlined above, like the idea of courtroom seminars, are innovative and
relatively uncontroversial. Others, like Limited Scope Retainers, tend to create pushback from legal
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professionals. Whatever one’s view of the recommendations, its premise is unshakable. We cannot
hope to address SRL needs without speaking to them. Necessity is increasingly forcing the legal
profession to recognize that it cannot stand separate and apart from the public it serves. SRLs are not
going anywhere, and ignoring their needs will not make them go away. By engaging in meaningful and
respectful dialogue, we can move towards workable solutions.
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Small Claims Court: A Venue Made for SelfRepresented Litigants
Posted By: Peter Bowal

Introduction
A few years ago, while stopped on a major road in congested Calgary commuter traffic, our vehicle was
struck from behind by another vehicle. We were hit with such force that our car was pushed into the
car in front of us. The road and visibility were excellent and we all knew the cause of the collision when
the clueless driver from behind alighted with cell phone firmly planted in her hand. She offered no
other explanation for her inattention.
We exchanged personal information and were on our way. As it turned out, this collision left us with a
few minor whiplashes, a $300 mechanics bill and scratches on our car. When we tried a few days later
to follow up with the distracted driver who had slammed into us, she feigned complete ignorance and
indignation. She pretended not to have the haziest idea what we were talking about. Out of fear or
panic, or discernment, she hung up. We knew we would never receive an apology, much less modest
compensation.
Obtaining financial compensation from other individuals or companies is always a challenge, even when
liability for it is clear. The obstacles to recovering compensation are considerable: including launching,
winning and then collecting from a lawsuit. It is an expensive, technical and time-consuming process
and (because it is a human process) the outcome is never certain. For these reasons, voluntary, nonlitigation alternatives to recovering compensation, such as negotiation, mediation and arbitration, are
much touted.
However, litigation provides one major advantage, which is to force the other side to deal with the
issue. The other good news about litigation is that there is a consumer, or layperson, form of litigation,
generally known as small claims procedure, where technicality, expense and time for the parties is
reduced. This article describes that procedure in Alberta. The other provinces and territories have very
similar procedures.

Preparation
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Occasionally, an agency or department of government may be able to help. A claim and remedy may be
pursued by the Human Rights Commission, the department of Occupational Health and Safety, the
Employment Standards Branch (if you are owed wages) and Service Alberta, which assists with some
consumer problems.
At the minimum, you can:




try a form of alternate dispute resolution (ADR);
attempt to talk about the problem with the other side and try to settle it directly; or
send a demand letter. It sets out the facts, and full basis for the claims for compensation that
are being made. Usually a deadline for payment or other satisfactory response is inserted. The
defendant is advised the matter may proceed to court which will increase costs.
[Editor’s note: to learn more about demand letters see this blog post from CPLEA,
plus this follow-up post]

Small Claims Court
If these methods don’t work you can sue for and collect up to $50,000 in Alberta small claims court
(technically called “Provincial Court of Alberta, Civil Division”). You can hire a lawyer to help you if you
wish but you can also do it on your own. Anyone can support and assist your presentation of your case
as your agent. Most parties do not hire lawyers in this court and the judges try to make parties feel
comfortable without one.
The few matters you cannot sue for in small claims court include:







land ownership;
wills and estates;
malicious prosecution;
false imprisonment;
defamation; and
governmental disputes.

Generally, you must start the lawsuit within two years from the time the matter (default on debt or
accident, etc.) arose. There are a few exceptions to this. The small claims process is very well explained
on the Provincial Court’s website. There is far more detail there than we can include in this article. This
website is an excellent resource and any party contemplating or engaged in a small claims action should
read this information.
You have to name all the correct parties to the lawsuit. For example, tenants recovering damage
deposits must correctly identify the landlord and not just the property manager. If you cannot locate
the defendant, you will not be able to serve him with the lawsuit papers.
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If you are suing for a small amount of money – perhaps something under $1500 – the time and effort
will probably not be worth it and it may be better to simply write the claim off. This is especially true if
you do not expect the defendant to pay the judgment. Collection on a money judgment can be
expensive and frustrating. If you are paying for a lawyer to run your case, the financial risk of “throwing
good money after bad money” is even higher. There are also non-economic costs of suing such as
adverse publicity, stress and mental anguish, uncertainty, time to prepare and prosecute the case, and
destruction of relationships. We think you should not sue unless it is for a relatively large amount of
money and you have a good chance of getting paid if successful.

Launching the Lawsuit
For most people, especially the first time you start a lawsuit, it feels intimidating and adversarial. It is
not an activity that most people do and many find it stressful and overwhelming. If the stakes are high
enough and the matter important enough as described above, you may rest assured that the small
claims process will be as accessible, fair and comfortable as you will find anywhere in our whole legal
system. Most parties appear for themselves, unrepresented by lawyers, and this is precisely what this
court is designed for. The staff in the court clerk’s office and the judges are used to explaining and
shepherding the parties and witnesses through the small claims process.
The court website contains all the forms and accompanying instructions. The suing party (plaintiff) can
complete the initiating form, the Civil Claim, online. It is printed out, then taken and filed in the
courthouse, where the matter arose, which is generally where the other party (defendant) resides. The
required court filing fee ($100 or $200, depending on the amount being sued for) is paid at that time.
A copy of that filed Civil Claim must be delivered to (“served”) on the defendant(s), along with a blank
form called a Dispute Note that the defendant can fill in and file in the same courthouse. In the Civil
Claim, you must state what is called a “legal cause of action.” That means you cannot just complain or
write rambling hostile comments. Rather, you must allege facts that give rise to and support an
acknowledged legal claim. For example, a claim may be based on a contractual debt that was not
repaid, or allege that the defendant was negligent when driving, which caused you injury by a collision.
The plaintiff can take up to a year to serve the claim on the defendant but the defendant has only a few
weeks to file the completed Dispute Note. A Civil Claim should never be ignored because the plaintiff
may return to the court and obtain default judgment when the defendant has not responded within the
prescribed time, which is 20 or 30 days. Even if the defendant wishes to negotiate with the plaintiff, he
should first ensure a Dispute Note is filed on time to prevent this from happening. The defendant may
also make his own fresh claims, if they can be proven, by completing, filing with the court clerk and
serving on the plaintiff a Counterclaim when the Dispute Note is filed. Serving these kinds of legal
documents on people can be unpleasant and confrontational, so you can hire process servers to do that
instead, although that will increase your costs.
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After the Dispute Note has been filed, the court clerk will set the time, date and place for mediation,
pre-trial conference or trial. The court clerk will notify all parties of this by sending out a Notice to that
effect.

Court-Based ADR
It was common in the past that the parties would show up to the small claims trial without ever having
even spoken with each other. The commencement of the lawsuit had driven them farther
apart. Research has shown that intervention by skilled neutral third parties can substantially assist the
litigants to reach a settlement of their own. Often there were assumptions and misunderstandings, hurt
feelings, distrust, anger or miscommunication between the parties that could be addressed and reduced
through expert informal guiding by a mediator. The parties are treated as equals who can explain and
be respectfully heard and understood. Many times the failure to hear and understand the other side is
what precipitates and drives the lawsuit.
Instead of mediation, a pre-trial conference may be scheduled. The parties meet informally with a
judge, set out their positions and try to reach a settlement. If this is not successful, the matter will be
scheduled for trial before a different judge.

The Trial
If negotiations, mediation and pre-trial conferencing do not lead to resolution, a trial is the final
option. While it is a stressful event, it is important to remain civil and fair. A common mistake is for
parties to descend into argumentation about every point throughout the trial. You can tell your story,
with your evidence, when you are on the stand and through your witnesses. Do not try to just reinforce
your version of events by repeating your own evidence. You can bring out weaknesses in the other side’s
case by questions when he gives his evidence. Then you can put it all together in your final summation
to the judge. It helps if all parties know and respect these various distinct stages of the process.

Decision and Its Enforcement
After the parties have finished presenting their evidence and summarizing their cases, the judge makes a
decision. Most often this is announced in the courtroom within a few minutes of the summations.
The parties will be sent a Certificate of Judgment. That decision or judgment may be paid upon
demand. If it is not paid, you may move to seize the defendant’s property or garnishee money that is
owed to him, such as wages. Interestingly, if the judgment is related to a motor vehicle accident, you
can contact the provincial motor vehicles department and ask that the driver’s licence of the defendant
be suspended.

Appeal
Any party can appeal the small claims decision to the Court of Queen’s Bench within 30 days. You
complete and file the prescribed Notice of Appeal form at the office of the small claims court clerk. A
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transcript of the trial must be ordered and filed. The transcript can be expensive. When the matter
comes up for hearing, a Queen’s Bench judge will hear submissions as to why you think the small claims
judge was in error, as well as the other side. This is the one and only appeal available. The Queen’s
Bench decision is final.

Denouement
So, what did we do about the distracted driver who drove into our car during rush hour? Given the
small amount of money and minor nature of the injury involved, and the challenges we expected to
encounter in litigation, we decided not to pursue any legal action against her. Life is short. Time is
precious. We have to carefully choose the battles we fight and this one was too inconsequential even
for the rigours and uncertainties of an accessible, layperson-friendly small claims court. Sometimes it
just makes the most sense to accept what happens in life and move on.
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The Vexatious Litigant
Posted By: Trevor Todd and Judith Milliken, QC

Vexatious litigation generally involves legal proceedings brought solely to harass or oppress the
opposing party. Vexatious litigation may range from a first-time, frivolous lawsuit to repetitive, meritless
applications brought within an otherwise proper lawsuit. In a nutshell, vexatious litigation involves an
abuse or misuse of the legal system for the litigant’s own ends.
In the case of O’Neill v. Deacons, 2007 ABQB 754, a dispute over a dog, vexatious litigants were
described as follows:
[25] What the various common law and statutory criteria suggest is that vexatious litigants are
those who persistently exploit and abuse the processes of the court in order to achieve some
improper purpose or obtain some advantage. Vexatious litigants tend to be self represented,
and quite often the motivation appears to be to punish or wear the other side down through the
expense of responding to persistent, fruitless applications. This is why the failure to pay costs for
such applications is a significant element in determining whether a litigant is vexatious.
Vexatious litigants may be broadly categorized into two groups:



those with mental health concerns who launch multiple legal actions against diverse targets,
and
those, unsuccessful in a lawsuit, who become aggrieved and refuse to accept defeat. They
hopelessly persist, attempting to re-litigate their case.

Vexatious litigants abuse the court process, often with a complete disregard for court orders, while
paradoxically seeking their own court orders. One sometimes wonders if they are operating under a
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delusional belief that eventually they will find a judge who will completely understand them and make
things ”right.”
As vexatious litigants are usually self-represented, they are initially given a certain amount of leeway.
Only with time does the litigant’s obsession become clear. Ultimately that persistence becomes
evidence of the party’s unreasonableness.
We learned first-hand about vexatious litigants in 1982 after winning a successful civil claim. Thereafter,
the defendant appealed— alleging the trial judge had been bribed. The defendant went on to sue
several parties including the Attorney General and many downtown Vancouver law firms. Ultimately,
the court granted an order prohibiting him from commencing any further court proceedings except with
leave of the court.
Such orders have been made against litigants ranging from the Church of Scientology, to incarcerated
malcontents, to defendants in foreclosure proceedings. In appropriate circumstances, our courts are
indeed willing to intervene to prevent abuse of the court process.

The Law
Superior courts, such as the BC Supreme Court and Court of Appeal, have an inherent jurisdiction to
control their own process. Supplementary to this, many jurisdictions have enacted legislation to allow
the courts to control vexatious litigants.
In British Columbia, section 18 of the Supreme Court Act permits the court to order that a legal
proceeding must not be instituted by a named litigant except with leave of the court. Such an order may
be made where a court is satisfied that the person has habitually, persistently, and without reasonable
grounds instituted vexatious legal proceedings against the same or different persons.
As to the criteria for determining whether legal proceedings are vexatious, the oft-cited case, Re. Lang
Michener v. Fabian (1987) 59 O.R. (2d) 353, (H. C. J.), has been applied in many BC decisions. In
paragraph [19] of that decision, the court enunciated the following principles.
1. The bringing of one or more actions to determine an issue that has already been determined by
a court of competent jurisdiction constitutes a vexatious proceeding.
2. Where it is obvious that an action cannot succeed or if the action would lead to no possible
good or if no reasonable person can reasonably expect to obtain relief, the action is vexatious.
3. Vexatious actions include those brought for an improper purpose, including the harassment and
oppression of other parties by multifarious proceedings brought for purposes other than the
assertion of legitimate rights.
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4. It is a general characteristic of vexatious proceedings that grounds and issues raised tend to be
rolled forward into subsequent actions and repeated and supplemented, often with actions
brought against the lawyers who have acted for or against the litigant in earlier proceedings.
5. In determining whether proceedings are vexatious, the court must look at the whole history of
the matter and not just at whether there was originally a good cause of action.
6. The failure of the person instituting the proceedings to pay the costs of unsuccessful
proceedings is one factor to be considered in determining whether proceedings are vexatious.
7. The respondent’s conduct in persistently taking unsuccessful appeals from judicial decisions can
be considered vexatious conduct of legal proceedings.
In British Columbia (Public Guardian and Trustee) v. Brown, 2002 BCSC 1152, Mr. Justice Halfyard set out
two distinct elements that must be established for a section 18 application to succeed.
1. The proceedings themselves must be “vexatious.” In other words, the proceedings must be
annoying, irritating, distressing, or harassing and must be taken without reasonable grounds.
2. There must be intent. That intent is judged objectively and requires proof of a knowing and
deliberate repetition or continuation of the vexatious conduct. It is not necessary to prove that
the vexatious litigant actually knows that his or her conduct is vexatious but rather that a
reasonable person in those same circumstances would believe the conduct to be vexatious.
Re. Kaiser (2008) 41 CBR (5th) 200 (BCSC) concluded that section 18 orders apply only to future
applications and not retroactively to outstanding applications.
This statutory provision, however, is supplementary to similar powers residing in the court’s inherent
jurisdiction. In Household Trust Company v. Golden Horse Farms Inc. (1992) BCJ 652, the Court of Appeal
held that under this inherent jurisdiction, the court could bar prosecution of proceedings already
commenced and also make orders against those defending actions—in this case, defendants in a
mortgage action. The court upheld a direction that none of the litigants would be permitted a court
audience, except through counsel— that is, they could not personally make submissions to the court.
Only their lawyer could do so.

Conclusion
The ability to curb abusive litigation must be balanced against a citizen’s right to legitimate access to the
courts. Section 18 of the Supreme Court Act, together with the court’s inherent jurisdiction, provides our
courts with valuable tools to prevent the misuse of legal process. As Justice Southin aptly stated in In
Household Trust Company v. Golden Horse Farms Inc. (1992) BCJ 652 at page 12:
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In my opinion, the Supreme Court of British Columbia has an inherent jurisdiction and a corresponding
duty to exercise that jurisdiction to protect a petitioner or plaintiff who seeks relief in that Court from
proceedings by a defendant who is vexatiously abusing the process of the court. That it is a jurisdiction
to be exercised with great caution, I have no doubt. But not to exercise it where there is no other way to
bring reason into proceedings is, in effect, to deprive the plaintiff or petitioner of justice according to
law. The court if it fails to act becomes but a paper tiger. (Emphasis added)
Nevertheless, judges are typically very hesitant to forbid a party from instituting legal proceedings
except with leave of the court. The courts will afford a litigant great leeway to ensure he or she receives
a proper hearing. The case must be very clear for such an order to be made.

This article was originally published in The Scrivener Vol. 22 No. 2 Summer 2013, and is reprinted with
permission.

37

Financial Disclosure in Family Law Cases, Don’t
Hide; It’s Best to Provide!
Posted By: Sarah Dargatz

Navigating the family law system without a lawyer can feel overwhelming, but many successfully find
their way. One of the biggest stumbling blocks for self-represented individuals is a resistance to provide
sufficient financial information.
In order to properly negotiate or litigate child support, spousal support, or matrimonial property, the
parties need to have accurate information about each other’s incomes, assets, and liabilities. Failing to
provide such financial disclosure wastes time and money for everyone involved in the dispute. It’s nearly
impossible to even get started talking about how to resolve financial matters until the appropriate
information has been shared.

Relevant and Material
The general rule of disclosure is: that which is “relevant and material” must be provided to the other
party. This is defined in Alberta Rule of Court 5.2 as anything that:
“could reasonably be expected
(a) to significantly help determine one or more of the issues raised in the pleadings, or
(b) to ascertain evidence that could reasonably be expected to significantly help determine one
or more of the issues raised in the pleadings.”
A non-lawyer may find it difficult to know what falls into this category. Also, when relationships break
down, emotions can cloud a party’s sense of what is reasonable. The requesting party must balance the
necessity of obtaining relevant financial information with seeking information for curiosity’s sake or to
be malicious. The providing party must balance the requirement to provide relevant information and
the desire to keep finances private or to be difficult.
What is relevant and material will depend on each case, but information about one’s income is always
relevant for support and the information about the value of assets and debts is always relevant for
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property division. Other kinds of information may not be quite so obvious. For example, health
information is usually not relevant. However, if someone is claiming they cannot work due to their
health, then it is. So long as the information sheds light on a point in the dispute, it is likely relevant and
material.
Generally, more information is better. This way, everyone, including the court, can feel confident that
the outcome is fair. Unless there is some compelling reason to withhold the information, it’s best to
simply share it.

A Duty to Disclose
Sections 21-25 of the Federal Child Support Guidelines set out an obligation on parents to provide
necessary income information. The courts have also held that parties involved in a dispute over
matrimonial property have an obligation to provide full and honest information about matrimonial
assets.
Justice Abella of the Supreme Court of Canada noted in Rick v. Brandsema, 2009 SCC 10 that special
care must be taken to ensure that negotiations between separating couples are free from
“informational exploitation”. A party has a “duty to make full and honest disclosure of all relevant
financial information”. Further, Justice Moen of the Alberta Court of Queen’s Bench noted in Brown v.
Silvera 2009 ABQB 523 that parties should not have to on a scavenger hunt to ascertain family assets.
Again, she notes that parties have an obligation to provide all information necessary to determine the
value of matrimonial property, even if it is not specifically requested. Concealing or misrepresenting
assets is not acceptable.
The risk of not fully disclosing relevant financial information is that the case may be unnecessarily drawn
out, agreements that are reached can be overturned, and significant costs can be awarded against a
party.

Obtaining Financial Information
In ideal circumstance, parties voluntarily exchange all relevant financial information. This saves
everyone involved time and money, including the court. It starts negotiations off on a good note and
enables the parties to get to the matters at hand, which are setting amounts for support and dividing
property.
When this does not happen, there are steps that can be taken to obtain the necessary relevant and
material information.

A. Notice to Disclose (Form FL-17)
The starting point for obtaining financial information is usually to file a “Notice to Disclose” (form FL17). This is a request for the information set out in s. 21 of the Federal Child Support Guidelines as well
as some additional information. Alberta Rule of Court 12.41 sets out what information is requested
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using this Form. Only in the rarest occasion would a party be exempt from providing this very basic
information.
When Form FL-17 is filed, a court date is also set for at least 30 days later. If the information is not
provided by that time, the court can order that it be provided and/or order costs against the party who
has not provided the information. Also, the court can draw an adverse inference against the party and
impute their income. In other words, the court can assume that the party has something to hide, and
hold it against them.
If there is some reason that a party cannot collect all the information within 30 days, they can ask for an
adjournment and it will be granted if it is reasonable in the circumstances. It’s best to talk to the lawyer
who filed the Form FL-17 before the court date arrives, as it may be adjourned by agreement. This saves
the lawyer and the court time and resource.

B. Questioning
Alberta Rules of Court 5.17-5.33 deal with Questioning (formally known as Examination for
Discovery). During Questioning, one party, or their lawyer, asks the other party questions under oath to
obtain necessary information. The Questioning party can ask for Undertakings, which are promises to
provide further documents. When the information provided voluntarily or in reply to a Form FL-17 is
not enough to fully answer address the issue, a Questioning may be necessary.
If a party refuses to answer relevant questions or to provide relevant documents, the court may
intervene to order a response, order costs, and/or may make an adverse inference about the failure to
provide the information.

Conclusion
In summary, exchanging financial information is necessary to resolve financial disputes. A party has
obligation to provide all relevant information. Therefore, in most cases, everyone’s time and money is
put to the best use when relevant and material information is voluntarily exchanged.
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Supreme Court of Canada Addresses Jury
Composition and Aboriginal Equality
Posted By: Linda McKay-Panos

A few months ago, this human rights column was about the Ontario Court of Appeal’s decision in R v
Kokopenace, 2013 ONCA. The major issues in Kokopenace were the scope of the right to
representativeness on the jury roll (a list of persons who are eligible to serve on a jury) under sections
11(d), 11(f) and/or 15 of the Canadian Charter of Rights and Freedoms (Charter), and whether Ontario
violated that right.
The applicable sections of the Charter read as follows:
11. Any person charged with an offence has the right …
(d) to be presumed innocent until proven guilty according to law in a fair and public hearing by
an independent and impartial tribunal;…
(f) except in the case of an offence under military law tried before a military tribunal, to the
benefit of trial by jury where the maximum punishment for the offence is imprisonment for five
years or a more severe punishment;
15.(1)Every individual is equal before and under the law and has the right to the equal
protection and equal benefit of the law without discrimination and, in particular, without
discrimination based on race, national or ethnic origin, colour, religion, sex, age or mental or
physical disability.

Ontario Court of Appeal Decision
The majority of the Ontario Court of Appeal held that the quality of the effort of the provincial
government to prepare a representative jury roll (where the race of eligible jury members properly
represents First Nations peoples) was sorely lacking. For example, it had relied on the “sole efforts of an
individual in a local court office”. The majority of the Ontario Court of Appeal held that both sections
11(d) and (f) of the Charter were violated, so it did not have to deal with the Charter section 15(1) issue,
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but the Court went on to determine that section 15 was not violated. The remedies granted included
granting Kokopenace a new trial.
In dissent, Justice Rouleau agreed that, while there were issues present with regard to lack of Aboriginal
representation, he believed that the Ontario government’s efforts to address the issues were
reasonable under the circumstances. He also noted that the historical alienation of Aboriginal peoples in
the justice system is a complex problem requiring systemic change that should be addressed by
legislatures and not by courts.

Supreme Court Decision
The majority of the Supreme Court of Canada (SCC) recently overturned the majority of the Ontario
Court of Appeal, and agreed with the dissenting justice. (R v Kokopenace, 2015 SCC 28. The majority of
the SCC allowed Ontario’s appeal, set aside the order for a new trial and reinstated Kokopenace’s
conviction.
Justices Moldaver, Rothstein, Wagner and Gascon held that while representativeness is an important
feature of the jury system, its meaning is circumscribed. They held that a jury should be a
“representative cross-section of our society, honestly and fairly chosen”, citing R v Sherratt, [1991] 1 SCR
509. Representativeness should be involved in the process used to compile the jury roll, but not in its
final composition. The reviewing court should ask whether the state provided a fair opportunity for a
broad cross-section of society to participate in the jury process. A fair opportunity is provided when the
state makes reasonable efforts to:
(1) compile the jury roll using random selection from lists drawn from a broad cross-section of
society, and
(2) deliver jury notices to those who have been randomly selected.
If these two steps are followed, the jury roll will be representative and the accused’s Charter right to a
representative jury will be respected. The role of representativeness under Charter section 11(d) is
limited to its effect on independence and impartiality. Impartiality is guaranteed through the way that
the jury roll is compiled. However, the ultimate composition of the jury roll (e.g., it contains few
individuals of the accused’s race or religion) is not in itself indicative of bias.
If the state deliberately excludes a particular subset of the population that is eligible for jury service,
even if it is a very small group, it will violate the accused’s right to a representative jury under Charter
section 11(f). On the other hand, if the state unintentionally excludes a group from the jury roll, then the
court will look at the quality of the state’s efforts in compiling the jury roll.
If the state makes reasonable efforts, but part of the population is excluded because it declines to
participate, the state will have met its obligation under the Charter. If the state does not make
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reasonable efforts, the size of the population that has been inadvertently excluded will be relevant. If
only a small segment of the population is excluded, there will remain a fair opportunity for participation
by a broad cross-section of society.
Representativeness does not involve targeting particular groups for inclusion on the jury and the state is
not required to address historical and systemic wrongs against Aboriginal people by targeting them for
inclusion. There is no right to a jury roll of a particular composition; nor to one that proportionately
represents all the different religions, races, cultures, or individual characteristics of eligible jurors. The
approach that would be required to ascertain this information would do away with well-established
principles, such as juror privacy and random selection.
In this case, the majority concluded that the province’s efforts to include Aboriginal on-reserve residents
in the jury process were reasonable, and thus the province had met its obligation for
representativeness.
In dissent, Justices McLachlan and Cromwell noted that representativeness is an integral part of the jury
selection process. The focus of representativeness is on whether the jury roll from which jurors are
selected is as broadly representative of the community as would be a group selected at random from
the community. Thus, random selection is the proxy for representativeness. The dissent agreed with the
majority that the only way an accused could establish under-representation would be by looking at an
inadequate list or some other significant departure from the random selection process.
The dissent went on to hold that in order to establish a Charter breach, the claimant must show that
there has been a limitation of his or her guaranteed rights, and that the limitation can be attributed to
state action. If the limitation of the right can be fairly attributed to the state, then the Charter is
breached. The starting point is not the efforts of the state to comply, but rather whether the jury roll is
representative. In cases where the connection between the state’s action or inaction and the limitation
of the right is evident, the “reasonable efforts” test as mentioned by the majority does not reflect the
nature of the state’s obligation.
In this case, the jury roll was not representative because its composition was a substantial departure
from what random selection from the eligible jurors in the district would produce. Aboriginal on-reserve
residents were underrepresented on the jury roll. The lists and the delivery of the jury notices were the
responsibility of the state and problems with these two factors contributed to the unrepresentative jury
roll. The state had some capacity to address the poor return rate of notices and Aboriginal
disengagement from the criminal justice system, but it had failed to make reasonable efforts to do so.
The dissent held that there is a sufficient connection between state action and inaction and the lack of a
representative jury roll to conclude that the state had breached the accused’s right to a representative
jury roll.
All justices seemed to agree that the ultimate racial, religious and other personal characteristics that
make up the jury itself do not have to reflect demographics in Canada. The key difference between the
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majority and dissenting judgments is their emphasis (or lack of emphasis) on the reasonableness of the
efforts of the state to ensure a representative jury.
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Politician Resignations and Personal Liability for
By-Election Costs
Posted By: Peter Bowal

[1]

“I look forward to working with and representing you.”
– Premier Jim Prentice, January 1, 2015
“My contribution to public life has come to an end.”
–Premier Jim Prentice, May 5, 2015 within minutes of being elected as an MLA

Introduction
Several months ago, this employment column discussed the law of employees quitting their jobs. Then
on May 5, 2015, the Premier of Alberta announced he was quitting a four-year job as a Member of
Alberta’s Legislative Assembly (MLA), which he actively sought and which voters had just given to
him. Admittedly in the context of the lack of his party’s success, he peremptorily proclaimed that his
“contribution to public life has come to an end” even before all the votes were counted. A few days
later, he confessed the MLA job suddenly reduced him a mere “distraction” in the legislature.
Four months earlier the MLA wrote to his constituents, “I am very proud to serve as the Member of the
Legislative Assembly for Calgary-Foothills.” What changed between January 2015 and May 2015? The
first election came with the collateral perk of premiership and the latter, well, a mere opposition
member. If the premiership was a condition precedent to accepting the job in May, he did not tell those
employing him.
There may be political, social and personal reasons why one would refuse to take up a position one
publicly expressed a strong desire to attain right up through the decision process. Nevertheless, this is
an unusually hasty bolt for the exits. As far as deliberate quitting of a political office goes (as distinct
from being unable to perform the job), it may be a world record, or even unprecedented.
A taxpayer advocacy group quickly called for the former Premier to pay for the approximately $250,000
for the cost of the upcoming by-election that this unilateral personal decision has triggered. That
argument was mostly advanced on moral grounds.
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This article considers various legal grounds for a resigning member’s personal liability for triggering byelection costs.

Peremptory Resignation
How bad was this instant resignation? Well, consider that some 30,000 people on a corporate search
committee was looking to hire their next leader. Five candidates, after much effort on their part,
emerged as the short list. All five ceaselessly endeavored to win over the hearts and minds of the
engaged, but admittedly unwieldy, search committee. Each candidate for the job had a dedicated team
of supporters who worked tirelessly. They sought to contact and convince every one of the 30,000
search committee members. It was an arduous hiring and interviewing process over 28 days and it cost
the company about $250,000.
The final choice was not unanimous by any means. There was support for each of the five
candidates. But one stood out as promising more than the others. He attracted the support of 40% of
the committee, not a majority but still more than any other candidate. The committee sent regrets and
told the other four candidates they would not be hired. At the press conference, just as the company
was about to introduce its new leader, that individual strode across the stage and announced he would
not take the job after all. The company would be leaderless for the next six months during which the
entire process would have to be repeated. For this particular company, this will be the third, formal,
gruelling hiring process for the leader in the same year.
Indeed, Premier Prentice quit his new job faster than the applicable legislation could envision. Sections
138 and 139 of the Alberta Election Act – not that Prentice was a studious devotee to that particular
legislation – presume that candidates will wait out the official declaration of being elected and the
appeal period, before they resign. Since the Premier disclaimed his right to become an MLA prior to
that, his election was declared void. That is to say, as if it did not happen.
What a waste of public resources wrought by one individual’s personal decision!

Contractual Damages
One legal basis upon which to recover the by-election costs would be contract. However, it really
cannot be said that there was a contract here between political candidates and the regulatory
authorities who fund the election. And even if there was, it is not obvious that a peremptory resignation
was a breach.
It could be argued that there is an implied contract between the candidate and the state that pays for
elections. Moreover, the candidate who resigns immediately can expect to know the substantial
financial implications of that unilateral decision. Reasonable foreseeability and direct causation are
present. Having to pay by-election costs would operate as a disincentive against voiding
elections. Viewed another way, it might encourage “conditional” candidates like Prentice (who will only
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accept the job if they win governing power) to be transparent to voters about that fact during the
campaign.

Statutory Regulation
The Election Act does stipulate costs which must be paid by candidates for recounts and petitions
relating to controverted elections. It does not assign the costs of an unnecessary by-election to the
person who caused it. The Act creates numerous corrupt practices for which candidates may be fined or
disqualified, but peremptory resignations are not in this category of misbehaviour.

Tort Theory
The actions of a candidate who peremptorily resigns could be grounded in intentional tort or negligence
due to the direct relationship between the candidate’s personal decision and the cost imposed on the
Crown and ultimately on taxpayers. This would be analogous to the candidate deliberately or carelessly
destroying public property worth about $250,000. The Crown and taxpayers might search for a method
to recover that.

Employee and Employer Model
This argument would be that an elected candidate is equivalent to an employee. One might see this as a
four-year fixed term employment whereby any voluntary, discretionary quitting before that term
concludes is a breach. Or, viewed more generously, one can quit the job but only with reasonable
notice to the employer, in this case the constituency. Without reasonable notice, the quitter could be
successfully sued for wrongful resignation.
Under section 58 of Alberta’s Employment Standards Code employees must give at least a one-week
notice of termination if the employee has been employed at least three months. If re-election is
considered a new hiring, the candidate has not yet been employed three months.
This statutory notice period is the legal minimum. The parties would not have limited themselves to this
minimum notice. At common law, in many circumstances, employees must furnish the employer with
more notice of quitting, called reasonable notice.
MLAs are difficult and expensive to replace. The nature of the work, experience, the seniority of the
worker and the availability of replacements establish what reasonable notice ought to be given. In the
1992 Tree Savers International Ltd. v. Savoy case, although the employee had provided the two-week
minimum period of notice, the Alberta Court of Appeal found that 18 months (or $146,200 in lieu) was
appropriate reasonable notice.
The Ontario Court of Appeal in 2012 in the case of GasTOPS Ltd. v. Forsyth ordered four employees to
pay nearly $20 million in damages to the employer for several defaults, including quitting without
reasonable notice, which was determined to be 10 to 12 months.
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Equity
Several equitable obligations come to mind, such as estoppel, detrimental reliance and constructive
trust, upon which to base an action for recovery of by-election costs. One of the more tantalizing
conceptions is to characterize a newly minted MLA as a fiduciary imposed with the legal duty to act
honestly, in good faith and strictly in the best interests of the beneficiaries of this relationship (versus his
own personal interests). The elements of the relationship – the fiduciary’s unilateral discretion and
power affecting the interests of vulnerable beneficiaries – are present. Part of the voter compensation
could be indemnity of the by-election costs.

Political Campaigns Not Legally Equivalent to Employee
Recruitment
These are some of the potential, if not somewhat fanciful and contrived, grounds for legal recovery of
by-election costs occasioned by peremptory resignations. The most formidable practical challenge is
that the law historically does not readily interfere with democratic processes. Judges do not view
campaign promises as binding legal contracts. An elected MLA is unlikely to be viewed as an employee,
in the traditional sense, of anyone. Democratic and electoral processes are not captives of common law
and equity.
Another limitation is identifying the aggrieved party in such cases. The Crown and the Legislative
Assembly are non-partisan. Through electoral regulation, they seek to advance free and informed
voting, fair play in elections, access to the ballot box and the overall flourishing of democracy
itself. Legal pursuit of costs against a newly elected MLA for resigning immediately risks appearing
petty, vindictive and partisan.

Conclusion
Former Premier Prentice wrote to me and his other 30,000 electors in January: “[i]t is important to me
to continue to hear from you. Your insights, concerns, issues or comments are welcomed.” Four
months later, not so much.
Employers are reluctant to pursue former employees who leave them in a lurch or who fail to be
transparent with their intentions and conditions during the hiring process. Ultimately, in politics as in
employment, reputation is the only issue left standing.
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Going it alone? Resources for Self-Represented
Litigants
Posted By: Marilyn Doyle

Increasingly, people are finding themselves in court without a lawyer to represent them. They are
known as “self-represented litigants” (SRLs for short). The National Self-Represented Litigants Research
Study conducted by Dr. Julie Macfarlane revealed that, generally, this is not because individuals have
decided that lawyers are unnecessary. In fact, “[b]y far the most consistently cited reason for selfrepresentation was the inability to afford to retain, or to continue to retain, legal counsel.” The study
had much more to say about the nature of SRLs and their experience, issues of access to justice, and
recommendations on ways to address the consequences of the growing number of people representing
themselves. It is a worthwhile read for anyone interested in this topic. (Also, for another discussion of
this report see the LawNow article What Self Represented Litigants (Actually) Want)
The process of going to court is complex and time-consuming and SRLs need a great deal of information
and support. The report affirms that although online resources have their limitations, they are certainly
an important piece of the puzzle.

General Resources
The National Self-Represented Litigants Project (NSRLP) is building on the above mentioned research
study by continuing to advocate for changes in the justice system and by creating resources that address
some of the identified needs. Coping With the Courtroom: Essential Information and Tips for SRLs is a
primer for preparing both emotionally and technically for court. It is packed with information and
practical self-help tips. Recognizing that court is not necessarily the best way to deal with a legal conflict,
Settlement Smarts for Self-represented Litigants: How to Use Settlement Processes Knowledgeably
and Effectively is another “how to” primer. It aims to enable SRLs to make effective, strategic and
empowered use of settlement processes – settlement conferences with a judge, mediation, and
negotiations and Offers to Settle. It examines purpose and structure, how to prepare, and
consequences (what to do if you get an agreement and what if you do not) for each process. One of the
freely available tools for legal research is the database of case law and legislation provided by the
Canadian Legal Information Institute (CanLII). The CanLll Primer: Legal Research Principles and CanLII
Navigation for Self-Represented Litigants can help SRLs understand how to use it.
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Family Court
The above mentioned study reports that “[f]igures provided by the provincial ministries of justice show
that the proportion of litigants appearing pro se in provincial family court is consistently at or above
40%, and in some cases far higher.” In four provinces, recognition of this situation has led to the
development of specific websites dedicated to helping individuals navigate the family court system:
British Columbia, Saskatchewan, Nova Scotia and New Brunswick(bilingual). These websites include
topic-driven legal information, explanations of court procedures and access to court forms.
In Alberta, a section of the Alberta Courts website provides Self-help for Family Law with information
about family justice services, court procedures and court forms. Navigate by following prompts on each
page or from a topic menu on the left side of the page. Also, the Centre for Public Legal Education
Alberta provides an introductory booklet, Representing Yourself in Family Court.
Manitoba Justice provides family law publications including the Family Law Public Information Booklet
(2014, 122 p.) which covers all aspects of family law but no court forms. For forms and court procedures
visit the Manitoba Courts website.
In Ontario, a place to start is the family law section of the Ministry of the Attorney General. It deals with
various family law topics as well as providing extensive resource lists. Included here is a nine-part Guide
to Procedures in Family Court. Note that this is a bilingual site.
The Community Legal Information Association of P.E.I. provides a wide range of family law publications
including Family Court Procedures and Resolving Conflict out of Court.

Civil Court
Again, from the referenced SRL study: “The same trend is spreading to civil courts, with some lower level
civil courts reporting more than 70% of litigants as self represented.”
Pro Bono Law Alberta has tackled this by leading a project to create four videos related to civil claims:
two are general – Courtroom Etiquette: What to do in Court and Civil Matters: What to do in Court –
and two are for specific matters – Landlord & Tenant: What to do in Court and Foreclosure Matters:
What to do in Court. Further, they provide a Civil Claims Resource Bank with cheat sheets, reference
material and a Resource Manual.
An instructional video from the Canadian Bar Association Alberta Branch, A Successful Day in Court,
demonstrates the basics of procedure in civil court for non-lawyers. It is about 25 minutes in length, and
uses common types of courtroom disputes to explain the kinds of evidence you may need for your case
as well as how to organize and present that evidence to the judge.
For SRLs elsewhere in Canada, check this list of provincial public legal education organizations. Most
offer a variety of support materials about dealing with civil claims.
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The Purposes and Activities Divide in Charity
Regulation
Posted By: Peter Broder

Over the last couple of years the media has been filled with stories and there has been much fretting in
the voluntary sector about the Canada Revenue Agency (CRA)’s auditing of registered charities’ Political
Activities. It is unclear as yet, however, how much regulatory compliance action will be taken based on
isolated or individual acts of the groups being examined – as opposed to impugned work that was seen
and undertaken by the organization as closely linked to advancing its mandate. That is, groups having
what at common law would be called an unstated political purpose.
Leaving aside partisan political behaviour, which is in a category by itself, CRA should avoid sanctioning
organizations for one-off or incidental political conduct. Here is why.
As has been noted in this column before, common law concerning charity issues generally turns on
construction and interpretation of an entity’s purpose(s). While the meaning of charity at common law
and the technique used so that meaning can evolve – reasoning by analogy from what the courts have in
past held to be charitable – are adopted for regulation of registered charities under the Income Tax Act
(ITA), the story doesn’t end there.
Frequent references to “activities” in the ITA have clouded the jurisprudence and have often lead to
troubling rulings. Unhappily, the primacy of purpose or purposes in assessing eligibility for status as a
registered charity is apt to be lost when the courts, as they frequently do, delve into the minutiae of an
organization’s day-to-day operations as part of their assessment of whether it ought to be given
preferential tax treatment.
An emphasis on regulation of activities – presumably motivated by the same fiscal integrity
considerations – has also begun to crop up in CRA guidance documents. For example, CRA has issued
guidance on “Research as a Charitable Activity” and has commented in some of its materials on
“Providing information as a charitable activity”. In this commentary, focus on the purpose(s) for which
the activity was undertaken is given short shrift.
However, as Justice Iacobucci stated at paragraph 152 of his majority decision in Vancouver Society of
Immigrant and Visible Minority Women v Minister of National Revenue, [1999] 1 SCR 10 an activity
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needs to be assessed on the basis of the purpose it is undertaken to advance, and not against other
criteria:
While the definition of “charitable” is one major problem with the standard in s. 149.1(1) , it is
not the only one. Another is its focus on “charitable activities” rather than purposes. The
difficulty is that the character of an activity is at best ambiguous; for example, writing a letter to
solicit donations for a dance school might well be considered charitable, but the very same
activity might lose its charitable character if the donations were to go to a group disseminating
hate literature. In other words, it is really the purpose in furtherance of which an activity is
carried out, and not the character of the activity itself, that determines whether or not it is of a
charitable nature…
This suggests that for an activity of an organization to taint its charitable nature, one of four problems
must be evident with the activity:






notwithstanding the group’s purpose (or purposes) being charitable, the activity manifestly does
not advance the purpose or purposes, or the activity is too remote from the purpose(s) for it to
be reasonably said that the activity is furthering the purpose(s);
the activity constitutes, because of its quality or quantity, a collateral non-charitable purpose of
the entity;
the activity is illegal (including being in breach of provisions of the Income Tax Act governing the
conduct of registered charities) or contrary to public policy; or
the activity entails impermissible private benefit or impermissible distribution of the entity’s
assets or resources.

Thus, the ITA 149.1 “activities” provisions can, and ought, to be read in keeping with these narrow
disqualification criteria. Not as authorizing regulatory micro-management.
If provincial constitutional authority over charities’ day-to-day operations and the broader context of
federal charity regulation is taken into account, a more legally consistent, better and fairer way to
interpret the statute becomes possible.
For example, in describing entities that potentially qualifies for charitable registration, the ITA
differentiates between, and imposes different regulatory requirements on, operational charities and
funder charities. Certain of the “activities” provisions, therefore, are included to distinguish between
groups that do charitable work and groups that pay for it.
For charities working through non-charity intermediaries either domestically or abroad, however, these
provisions are sometimes taken to mean that they must be the legal actors undertaking the work. An
examination of the legislative intent that prompted introduction of the “activities” language in these
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sections of the Act strongly suggests that this is not the proper reading of the statute. Rather, what is
required is that they be something more than a mere funder.
Other references to “activities”, such as sections 149.1(6), (6.1),(6.2) and (10), deal with, among other
matters, non-partisan political engagement, carrying on a business related to a charity’s purpose(s), gifts
to qualified donees or other work that could potentially be characterized as non-charitable, and deem
these undertakings charitable for purposes of the ITA. If the ITA regime reflects the common law, then
these provisions ought to be viewed as safe harbours that provide certainty with respect to ITA
treatment of conduct that could qualify as charitable.
Finally, some references to “activities” are included to identify and distinguish the reporting and
regulatory treatment of investment or administrative expenditures from those related to gifting,
programming or other direct spending to advance the charity’s purpose(s). This makes sense in the
context of promoting transparent and timely use of funds that have enjoyed preferential tax treatment.
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John Lennon: Working Class Hero and Legal
Activist
By Rob Normey

For me, John Lennon, for all his excesses and flaws, was a great musical hero and one of a select group
who have been able to marry blazing musical talent with meaningful politically and socially charged
songs, combined with genuine activism and a commitment to civil liberties. He was also inspired by his
wife, Yoko Ono, to engage in a unique combination of music and performance art. Part of his legacy is
that he continues to inspire countless individuals in their efforts to make a difference as citizens. I have
just viewed a documentary from a few years back: The USA v John Lennon. It centers on the drama of his
years from 1970 to 1976 in New York City as he immersed himself in the political radicalism of the era
and then found himself on the receiving end of a vindictive and no doubt paranoid campaign on the part
of Richard Nixon and several key advisers. The campaign was designed to influence the immigration
system in order to force Lennon out of America (Yoko had previously acquired her green card during her
residence in New York before meeting up with John in London).
In addition to his immense contributions to popular music as a member of rock’s greatest group and
then as a questing and always forthright and revealing solo artist, Lennon deserves to be remembered
for much more. The film, together with one of my favourite books on a musician, Jon Weiner’s Come
Together: John Lennon in his Time, has brought to mind for me three significant initiatives that he and
Yoko engaged in during their time in Canada and the United States. While many of Lennon’s fans will
probably consider that they know just about everything possible about this icon, in fact, his political and
legal efforts have facets that continue to be worth recounting. Let me run through these highlights by
organizing them around three of his songs.

Give Peace A Chance
This song has a close connection to Canada. The Beatle with the strongest political conscience penned it
in 1969 as a means of better explaining the “Bed-In” for peace that he and Yoko engaged in during their
honeymoon. He had spontaneously responded to a reporter pressing him about just why the couple had
engaged in such a “silly” initiative that he felt it really was time to “just give peace a chance.” The phrase
then came up again and again in interviews. To communicate their message of peace in a time
overshadowed by the unrelenting news of violent and seemingly never-ending battles in the Vietnam
War, he and Yoko recorded his song in June 1969 right in their hotel room at the Queen Elizabeth Hotel
in Montreal. A large contingent of journalists and celebrities who were on hand at the time joined in.
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These included the poet Allan Ginsberg, the DJ Murray the “K”, Beatle assistant Derek Taylor, as well as
Tommy Smothers, who joined John on acoustic guitar.
To listen to the song as no more than a pop hit on the radio is to fail to do it justice. One needs to see
the video on You Tube or better yet, see the performance captured in this film and to think back to the
time and place: north of the border of the most powerful country on the planet that was embroiled in
an unjust and unwinnable war that deeply divided the nation and also caused great consternation
elsewhere. The ongoing sacrifice of countless lives for no discernible purpose, in the minds of the
millions who opposed the war, led to passionate opposition that had run up against an apparently
impervious government and military-industrial complex. So, the simple pacifist message of the song
operated as an effective riposte to the large-scale propaganda advanced by the Nixon administration
(continuing the efforts of the Johnson administration). In the US v. John Lennon, this era of clashing
views is captured in a scene showing a rather underwhelmed journalist condemning the songwriter for
his naivety in penning a song with such a hopelessly innocent viewpoint, and the “radical” offering a
spirited rejoinder, with a reference to its use by anti-war demonstrators. Indeed, it became an anthem
of the anti-war and countercultural movements in the U.S. and Canada. It was sung by 500,000
protestors in Washington at the Vietnam Moratorium Day, Nov 15, 1969. The resolute crowd was led by
folk icon Pete Seeger, who ad libbed lines like “Are you listening Nixon?”
The song is also linked in my mind to the meeting John and Yoko had with Prime Minister Pierre Trudeau
on Parliament Hill a few months later. What was intended to be a very short visit extended to a 50minute conversation and both John and Yoko expressed genuine admiration for our prime minister. I
was taken by John’s comment about the value of their wide-ranging conversation – “talk, old-fashioned
as it is, is still the best means of communication.” At the time of the encounter, Canada had emerged as
a haven (and indeed a sane alternative to the powerful interests in the U.S.A.) for those young men who
had resisted the requirement that they serve their country in Vietnam. Many draft resisters, heeding
their conscience, found refuge here. One was the brilliant singer-songwriter Jessie Winchester, who
sang the old classic Tell Me Why You Like Roosevelt, with additional stanza that had an intensely
personal meaning for him – thanking Lester Pearson and Pierre Trudeau – “the poor man’s friend” who
passed laws protecting the draft resisters. Winchester settled in Montreal and became a major creative
force for decades on the Canadian folk music scene. The fleeting bond between John and Yoko and the
Prime Minister of our country, which had staked out an independent foreign policy with a justified
reputation for peace-keeping, symbolized the fact that the hope that the war might soon end was more
than a mere utopian fantasy.

John Sinclair
Shortly after Lennon moved to New York City and fell in love with its openness, diversity and the fact
that he could circulate through it in a way that did not require that he remain trapped in his persona as a
“rock superstar”, he met up with several political radicals and made new friendships. He became an ally
of the anti-war left and was told of the plight of their friend and comrade-in-arms, John Sinclair. Sinclair
was then serving a 10-year jail sentence for giving two marijuana joints to an undercover officer. This
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had clearly been a politically motivated prosecution of a political radical and anti-war activist. Lennon
shortly thereafter knocked out a very effective protest song (“they gave him ten for two/ What else can,
what else can, Judge Colombo do? / Gotta, gotta gotta, … set him free”). John and Yoko performed the
song at the John Sinclair Freedom Rally at the University of Michigan on Dec 10, 1971. Other performers
who volunteered to fight for justice included Stevie Wonder (a hero of John’s and he was thrilled to
meet the great Motown star) and the folksinger Phil Ochs. The Rally was believed to have had a major
impact on the release, on bail, of Sinclair, just a few days later. The Michigan State Senate had only a day
before the rally altered its laws to adopt a more liberal stance to marijuana possession (removing it from
its penal code). The news of the various efforts to fight for Sinclair’s release undoubtedly had its impact
on the votes cast for the bill. Sinclair himself, in interviews, has attributed Lennon’s song and his
involvement as a major factor in his release.

Gimme Some Truth
This is another protest song, written in 1971, and expressing the intrepid Liverpudlian’s growing
exasperation at the deceptive practices of establishment politicians of the era. A fine version of the song
can be found on the album Make Some Noise: The Amnesty International Campaign to Save Darfur
(2007) – with Jakob Dylan on vocals and Dhari Harrison on lead guitar.
The song is prescient insofar as it serves as a prelude to a period where John and Yoko would be placed
under intense covert surveillance and intimidated in a variety of ways, all in an effort to force Lennon
out of the country. The Nixon administration, which had ensured that FBI agents would be at the Sinclair
Rally and other concerts for charity where the couple would perform, brought pressure to bear on the
immigration process and asserted that Lennon was an undesirable presence. He had been convicted on
a drug possession charge (a small amount of hashish) and that was to be the ostensible reason for his
removal. Even in the dark days when a New York judge ruled that he must leave within 60 days or face
deportation, John remained defiant. Outside the courtroom he quipped: “Having just celebrated our
fourth wedding anniversary, we are not prepared to sleep in separate beds. Love, John and Yoko.”
The documentary film takes us through the immigration proceedings in a lively fashion and captures the
poise that Lennon and Ono displayed throughout. One very cool scene reveals them claiming to be
ambassadors for the just-established country of Nutopia. Nutopia by contrast with the cold-shoulder
treatment given them by the U.S. authorities, had a wide-open citizenship rule. As was often the case,
Lennon revealed himself to be a brilliant satirist and here he mocks the bogus submissions by
government lawyers.
The film charts the close collaboration John and Yoko had with their very capable immigration lawyer,
Leon Wildes. Wildes was able, with the help of their courage and persistence, to achieve a legal
breakthrough on behalf of Lennon. Until the U.S. Court of Appeals decision in 1975 on Lennon’s case,
the U.S. Immigration and Naturalization Service (INS) had never acknowledged that it had used its own
discretion in deciding which individuals to deport. By adroit use of freedom of information laws, Wildes
discovered 1,843 instances in which INS had invoked prosecutorial discretion in a hitherto secret
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program developed for “non-priority” cases. Once it was revealed, the hand of INS was forced and it was
essentially obligated to issue official guidelines on how the discretion would be applied. This opened up
a major avenue for resisting removal from the U.S. for countless immigrants in years to come, who have
much reason to be thankful to Lennon and his counsel.
Wildes convincingly established in court that the Nixon administration had intervened in the deportation
decision-making process. He further succeeded in convincing the courts of the valuable contributions
Lennon could make as a musician to American society and his peaceful advocacy for worthwhile causes.
John and Yoko’s persistence and courage had paid off. But it’s remarkable to consider just how his
immigration battles continue to resonate to this day.
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Whatever Happened To…Antrim Truck Ltd. and
Public Nuisances
Posted By: Peter Bowal

Background
Gail Cameron was brought up in the restaurant and accounting businesses. Her husband Jack had a
strong trucking background. In June 1978, the couple had acquired Cedar Service Centre on 12 acres of
land located on the former Highway 17 west of Ottawa from Gail’s mother. They built a tire shop in
1980 and carried on business for motorists passing by. What became Antrim Truck was a great location
with good access from the former Trans-Canada highway.
In 1986, the Camerons purchased 10,000 square feet of land, where they built a 10-bay workshop, a
restaurant and truck fuel islands. The business, which by now included a Kenworth truck franchise in
Pembroke, flourished. A gift shop, gas bar, offices, truck sales and more were added over the
years. They won awards for cleanest washrooms and service. By 2003, with 100 employees, they were
generating annual gross revenues of over $15 million.
But Antrim Truck faced one big problem. When they purchased the property in 1978, the Ontario
transportation minister warned the Camerons that a new highway would be constructed near Highway
17 in the future.

Facts
In 2004, Ontario opened a new section of Highway 417 which ran parallel to Highway 17. As the
Camerons feared, motorists did not have direct access to their truck stop anymore.
The transportation ministry offered signage on the new Highway 417 to facilitate the exit to Antrim, but
the Camerons never replied. By mid-January of 2005, the Antrim Truck business was closed. It was no
longer viable due to the new alignment of Highway 417, the bypass of the property and the inadequate
access offered.
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Lawsuit
Antrim Truck Ltd. claimed $8,224,671 in damages for injurious affection (based on the tort of nuisance)
under the Expropriations Act, RSO 1990, c E.26. This was the cost of Antrim’s relocation and the
construction of new premises.
In 2013, a unanimous Supreme Court of Canada delivered judgment on Antrim Truck Centre Ltd. v.
Ontario [2013] 1 SCR 594 in which the Camerons were awarded $393,000 as compensation for their loss
of business and market value in the land. Although the damages were significantly reduced, Antrim did
win the final appeal and Ontario was ordered to pay Antrim’s court costs.

Injurious Affection
The common law of injurious affection has developed over the years and the concepts of right of access,
injurious affection, and nuisance are used interchangeably. Under expropriations legislation,
compensation must be awarded for the nuisance tort of injurious affection where the claimant’s
occupation or enjoyment of land is substantially and unreasonably interfered with. The plaintiff must
prove the damage results from action taken under a statutory authority and from the construction and
not the use of the works.
Highway 417 was obviously constructed by an Ontario statutory authority. The issue was the
construction of the road and not the use of it such as noise and dust disturbance. The question
remained whether the interference was both substantial and unreasonable.

Substantiality
Compensation will not be awarded for trivial annoyances. In St. Lawrence Cement Inc. v. Barrette,[2008]
3 SCR 392, the noises and gases emanating from the daily operations of a cement factory excessively
and abnormally annoyed the neighbourhood. Noise and dust from a construction site are necessary to
carry out construction work, and nearby residents must put up with these non-trivial
annoyances. However, the construction of the new road substantially affected access to Antrim’s truck
stop and interfered with business operations.

Reasonableness
How severe was the damage, judged by the interference, the character of the neighbourhood, and the
sensitivity of Antrim’s business? Quebec’s construction of the St. Lawrence Seaway put Loiselle’s garage
and service station at a dead end highway. The Supreme Court of Canada in 1962 compensated him for
the loss of property value. (The Queen v. Loiselle, [1962] SCR 624) In Newfoundland (Minister of Works,
Services and Transportation) v. Airport Realty Ltd., 2001 NFCA 45 (CanLII) the province had built a new
roadway to the St. John’s Airport which diverted traffic away from Airport Plaza Hotel. The Court of
Appeal in 2001 compensated the hotel owner with $300,000.
On the other hand, in Mandrake v. Toronto Transit Commission, a nuisance claim that subway lines
reduced the claimant’s enjoyment of its land failed in 1993. Essential public services will carry
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substantial weight. In determining reasonableness, the interference should be greater than the
individual would be expected to bear in the public interest without compensation. Antrim Truck, when
purchasing the land, was warned about possible future construction of Highway 417. The new highway
conferred significant use in the public interest and outweighed Antrim’s interests.

Antrim Truck Today
In 1986 the Camerons acquired two pieces of land. One was used to expand their former location. The
other was left undeveloped. When they closed down the Highway 17 location in late 2004, they
relocated Antrim Truck to the second, which is only 15 kilometers west of the former site and consists of
30 acres of land. Antrim Truck still operates there today. The Highway 17 property was sold and is now
the Antrim Flea Market site.
Gail and Jack Cameron continue to be enthusiastic about their family business, one that they cultivated
over 30 years. Their slogan is: “Always known as Antrim Truck Stop!” They are relieved the legal ordeal
is finally over.
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