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Aboriginal Child Protection and Dual 

Citizenship: Membership has its Benefits 
By Troy Hunter  

 
In British Columbia, the Director representing the Ministry of Children and Family Development must 

notify the Aboriginal community (i.e. Indian Band) when there are child protection concerns such as 

removal of a child from their parents. 

 

Under the Child, Family and Community Services Act (CFCSA), an Aboriginal Community (i.e. “treaty first 

nation, an Indian band or aboriginal community”) is one that is designated by the Minister.  This seems 

to run contrary to the United Nations Declaration on the Rights of Indigenous Peoples (UNDRIP) under 

the self-determination aspects of that international instrument where Indigenous peoples have the right 

to, “freely determine their political status and freely pursue their economic, social and cultural 

development” (UNDRIP, Article 3). 

 

The Band being named and served with court documents gives them (the Indigenous community) a right 

to attend the presentation hearing as a “designated representative” to make submissions and advocate 

the communal concerns for the child.  Since parents have access to Legal Aid, so too should Indigenous 

communities have access to lawyers through Legal Aid to represent them as part of the child’s best 

interests.   Moreover, under the Guiding Principles, s. 2 (f) of the CFCSA, it is stated, “the cultural identity 

of aboriginal children should be preserved”.  Also, the CFCSA provides under s. 4(2), “If the child is an 

aboriginal child, the importance of preserving the child’s cultural identity must be considered in 

determining the child’s best interests”. 

 

In speaking of best interests, an Aboriginal person has Aboriginal rights, which confers a benefit upon 

members of an indigenous group.  Section 35 of the Canadian Constitution Act provides for Aboriginal 

http://www.lawnow.org/author/troy-hunter/
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rights to be recognized and affirmed.  The test for Aboriginal rights was established by the Supreme 

Court of Canada in R. v. Van der Peet, [1996] 2 S.C.R. 507 where the Chief Justice stated at para 55: 

 

 “To satisfy the integral to a distinctive culture test the aboriginal claimant must do more than 

demonstrate that a practice, custom or tradition was an aspect of, or took place in, the 

aboriginal society of which he or she is a part.  The claimant must demonstrate that the practice, 

custom or tradition was a central and significant part of the society’s distinctive culture.  He or 

she must demonstrate, in other words, that the practice, custom or tradition was one of the 

things which made the culture of the society distinctive — that it was one of the things that truly 

made the society what it was.” 

 

The whole notion of preserving cultural identity often falls short because of lack of indigenous foster 

parents, lack of support services, and lack of financial resources.  As more and more indigenous children 

fall through the cracks, they grow up assimilated and without a deep connection to their Aboriginal 

community or culture, this erodes First Nations of their nationhood.   It erodes indigenous peoples 

access to exercise Aboriginal rights; it is akin to genocide. 

 

Much more needs to be done in respect of preserving the child’s cultural identities. An indigenous child 

ought to be regarded first and foremost to be placed within its own family and  if family is unable to 

foster a child, then the Aboriginal community of that child should be the second choice so as to preserve 

cultural, linguistic identities, etc.  The Ministry of Children and Family Development provides funding 

and support services to primarily non-indigenous foster parents to nurture and raise children in 

care.  Instead of taking that approach, the priority must be placed upon the Indigenous community for 

placement. With the large amount of unemployment in indigenous communities, the extra income to 

raise indigenous children of their own communities would very likely be welcomed by those that can 

provide child protection services.  This might require interprovincial co-operation and perhaps, a reason 

to reinforce s.91(24) of the British North America Act 1867 where the federal government has exclusive 

jurisdiction over Indians. 

 

Not all provinces have the same approach in dealing with indigenous children.  Take for instance 

Alberta, where the legislation provides consultation to Indian Bands when a child is normally resident on 

an Indian Reserve.  If a child is removed from a location that is not an Indian Reserve and is not normally 

resident on an Indian Reserve, a different set of rules apply than that of British Columbia.  This is 

another reason why uniform federal legislation (e.g. Indian Act, Divorce Act, or the Federal Child Support 

Guidelines) ought to be made by Canada for the protection, preservation and enhancement of 

Indigenous populations. 

 

Being a member of an Indian Band is one thing, but holding citizenship in a First Nation, or being a dual 

citizen of two First Nations is a reality that must be recognized and upheld.  In cases where a child’s 

parents are both from Aboriginal communities, the possibility exists for two different cultures, two 

different Bands or communities.  It is unfortunate for the child and for indigenous communities, that 

dual citizenship is completely ignored.  The Director seems to comply with the legislation by only 
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notifying one indigenous community even though a child has two very separate and distinct First 

Nations in their background. However, this approach may have shifted in recent situations. 

 

A child who has a background in more than one Aboriginal community should have the benefit of both 

communities becoming involved.  This troubling aspect extends beyond the range of child protection 

issues.  In the B.C. Treaty Tripartite Negotiation process the idea of dual-citizenship has been raised and 

flat out rejected by government negotiators.  That is not the position that Aboriginal communities take, 

which is that a child belongs to two nations if they have parents from two different nations. 

 

This whole notion of dual citizenship goes back to the olden times when competing Indian tribes would 

make peace and friendship agreements, especially involving the marriage of persons from each tribe, 

(i.e. inter-tribal marriage).  This intermarriage system was a way to secure alliances and to strengthen 

trading networks, access to resources, etc.  There are plenty of stories of the “chief’s daughter” 

marrying someone from a different culture or community for the sake and betterment of both 

communities; it is also related to the indigenous law of reciprocity. 

With Canada now in a position to reset the framework, recognizing that there is a nation to nation based 

relationship with governments and First Nations,there is need to reconcile this aspect.  Indians fall under 

the federal government jurisdiction; however, the provinces have child protection matters through 

delegated authority agreements.  With indigenous children rapidly becoming a large part of the segment 

of people in child protection, it is more important then ever to address this growing problem. 

 

Now is the time to hold the governments accountable for the fiduciary relationship they have with its 

indigenous citizens.  Also, the First Nations, Indian Bands, Indigenous communities, and/or Metis 

settlements must not only be informed when a child of their community is at risk for removal and 

placement in the foster care system, but they ought to become involved. 

 

The reason for indigenous communities to become involved is for the protection of the communal 

nature of its citizens.  Being a member of an Indian Band is one thing, but holding citizenship in a First 

Nation, or being a dual citizen of two First Nations is a reality that must be recognized and upheld. 

 

The idea behind the residential schools and possibly the “60s scoop” is to kill the Indian in the child, to 

bring about cultural genocide.  It has now been recognized by Canada that the Indian Residential School 

system was a failure and has only exacerbated the social problems in native communities. 

 

There are also Charter arguments that can be raised. When legislation only deals with one community, 

where is the equality?  Quite often indigenous children are registered as status Indians under the Indian 

band to which their mother belongs; yet, the child has an indigenous father and belongs to a different 

band.  Recognizing dual citizenship under the Indian Act is also an important aspect in respect of holding 

a Certificate of Possession in respect of land on an Indian Reserve. 

 

The divide and conquer aspects of the Indian Act must be repealed.  Perhaps it’s time to abandon the 

Indian Act for its racist regime. It ought to be replaced with better legislation that is based on a nation to 
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nation outlook, and one that recognizes the Indigenous Law of dual citizenship. After all, that is the basis 

for peace and friendship agreements known as intertribal treaties. 

 

Article 8 of UNDRIP is about governments having responsibility to ensure that forced assimilation does 

not occur and that effective mechanisms are put into place to prevent depriving Indigenous peoples of 

their cultural identities and distinctive traits, disposing them of their lands, territories or resources, 

population transfer which violates or undermines Indigenous rights, forced assimilation or integration, 

and discriminatory propaganda. 

 

As Canada is poised to implement the United Nations Declaration on the Rights of Indigenous Peoples 

and the 94 recommendations of the report of the Truth and Reconciliation Commission, there is much 

work to be done.  Godspeed. 
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The Missing Children Project 
By Stephanie Jansen  

 
The most effective way to destroy people is to deny and obliterate their own understanding of their 

history.   George Orwell 

 

When the Truth and Reconciliation Commission (“TRC”) was established, it was a direct result of a 

Settlement Agreement between Residential School Survivors, the Assembly of First Nations, church 

organizations and the Government of Canada.  It came into effect in 2007, and has gained significant 

traction and interest since its inception.  The TRC’s mandate was to document and preserve the personal 

histories of survivor testimony.  There is a secondary mandate that considers historical records to 

establish a paper trail of support to the survivor testimony, and to promote the spirit of reconciliation 

between Aboriginal and non-Aboriginal communities. 

 

About 150,000 Aboriginal children were forced to assimilate into Indian Residential Schools, and the 

process included forcibly removing the children from their families, many to never be seen again.  Some 

deaths were by suicide, but most were due to illness or disease, often after the child had run away from 

the school. 

 

Recently, the Executive Director of the Truth and Reconciliation Commission (“TRC”) recommended that 

a report be undertaken to investigate the history of children who died or went missing while in the care 

of Residential Schools in Canada.  Its objective is to examine what has become the “Missing Children 

Issue.” 

 

Four fundamental questions will be explored: 

 

1. Who and how many Indian Residential School students died? 

2. What did the Indian Residential School students die from? 

3. Where are the students buried? 

4. Who went missing? 

 

The research initiative will include the analysis of text-based documentation, and the oral testimonies 

that provide a history, which could be cross-referenced with text-based documentation. 

http://www.lawnow.org/author/stephanie-laskoski/
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Research into the Missing Children will focus on three main areas: 

 

1. Information Collection 

2. Information Storage 

3. Information Analysis 

 

The systematic way of gathering the information will reveal Canada’s dark past, and illustrate the 

mistreatment of Indigenous people by the Residential School system.  Its primary function outside of 

recording history is to encourage and inspire reconciliation. 

 

Do we want to live in a haunted house the rest of our lives?  Joseph Boyden 

 

Considering Chief Justice McLaughlin of the Supreme Court of Canada called the cultural genocide 

against Aboriginal peoples the “worst stain on Canada’s Human Rights record,” this exploration into 

Missing Children is long overdue.  The focus of this project is on stories and testimonies of children like 

Chanie Wenjack, an Aboriginal child who died on October 22nd, 1966 as he walked home on the railroad 

tracks, escaping the Cecilia Jeffrey Indian Residential School.   Chanie had no idea he was over 650 

kilometers away from his home when he set out, and subsequently died.  Gord Downie, of the Tragically 

Hip, started a fund that supports the Truth and Reconciliation endeavour.  Alongside the creation of this 

fund is a book and film that tells the story of Chanie Wenjack entitled, “The Secret Path.” 

 

However, there are limits to its powers and scope.  The TRC has no powers to call government officials 

to testify or even explain their actions, and the Canadian government hasn’t taken political or social 

responsibility for its role generally.  Worse still is the previous federal government’s refusal to provide 

archival files to the TRC; files that could provide insight into the missing children.  The lack of 

cooperation resulted in the TRC taking the Harper government to court, where an Ontario Superior 

Court Judge ruled that the government’s duty was to “Provide all relevant documents to the TRC.”  It is 

difficult to reconcile the apology made by Prime Minister Harper on 2008 and this reluctance to be 

transparent by sharing historical records with the TRC. 

 

This is not an Aboriginal problem.  This is a Canadian Problem. Murray Sinclair 

 

One place that the TRC could look to gain some insight on how to manage and Similarly, in 1994, Steven 

Spielberg created the Shoah Foundation, an oral testimony based archive that tells the stories of 

Holocaust survivors.  Although Spielberg’s successful endeavor is a non-profit, this may be a 

consideration for the TRC in the future.  The Shoah Foundation has been extremely successful and is 

well-regarded and world renowned.  Housed in the University of Southern California, the Shoah 

Foundation has grown to be something extraordinarily valuable to the preservation of the history of the 

Holocaust. 
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The TRC’s Missing Children Project may be well served to consider academic institutions as a place to 

anchor itself; as new departments of Native Studies expand and flourish, a project such as this one could 

be complementary, and offer students the opportunity to really engage in important work. 

 

As the issues in Aboriginal communities grow, and we continue to read headlines like, “6 Indigenous 

Girls Committed Suicide in Saskatchewan in October,” there must be an acknowledgement of the legacy 

of the Missing Children, as it is clear the residual effects of the profound mistreatments are having 

deleterious effects on Indigenous communities at present.  Something fundamental to the reconciliatory 

spirit is to identify what happened to these children, and bring them back home to their families, 

figuratively, or literally.  For in the words of author Timothy Tyson, “If there is to be reconciliation, first 

there must be truth.” 

http://www.lawnow.org/the-missing-children-project/#_ftn7
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Celebrating Anniversaries: A Year after CHRT’s 

Ruling on Discriminatory Funding of Welfare 

Services for First Nations Children 
By Edward Apolonio  

 
January 26, 2017 marked the first-year anniversary of the Canadian Human Rights Tribunal’s (“The 

Tribunal”) landmark decision regarding the issue of funding for child welfare services provided to First 

Nations children on reserve and in the Yukon. The complaint was filed in 2008 by the First Nations Child 

and Family Caring Society of Canada (“the Caring Society”) and the Assembly of First Nations (“AFN”). 

The case was filed against the Indian Northern Affairs Canada (“INAC”), known at the time of the hearing 

as Aboriginal Affairs and Northern Development Canada (“AANDC”). The Caring Society and AFN alleged 

AANDC discriminates against 160,000 First Nations children living on reserve and in the Yukon, on the 

basis of race, by providing insufficient and inequitable funding for child and family services. The Tribunal 

held that this claim was substantiated and accordingly, it ordered AANDC to cease its discriminatory 

practices. 

 

Even before the decision was released, numerous studies have already found that First Nations children 

were receiving only 70 cents (up to 78 cents) on the dollar compared to non-Aboriginal children. 

Research reveals that concerns of this type were raised to the government in the early 1900s, but have 

been largely ignored. Consequently, due to the lack of support and chronic underfunding of child and 

family services geared towards First Nations children, significant numbers are taken into foster care. Put 

differently, in comparison to non-Aboriginal Canadian children, First Nations children are reportedly 

eight times more likely to be in welfare/ foster care. 

 

At the same time, there is a lack of clarity between the federal and provincial/ territorial governments 

regarding who should pay for services that First Nations children need.  In effect, First Nations children 

are falling victim to such disputes that are worsened by the governments’ failure to fully implement 

“Jordan’s Principle”. Jordan’s principle was named in memory of Jordan River Anderson, a little boy who 

spent two years in the hospital and died there while the Province of Manitoba and the federal 

government argued over who should pay for his at-home care. Such disputes are not uncommon 

http://www.lawnow.org/author/edwardapolonio/
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according to the Caring Society. They leave First Nations children denied or waiting for services they 

desperately need such as education, health, childcare, and culture and language services that are readily 

available to other Canadian children. Jordan’s Principle calls on the government of first contact to pay 

for services, which can be reimbursed later, so that children can get the services they need as early as 

possible without getting caught in governmental red tape. 

 

In its landmark decision, the Tribunal found sufficient evidence to establish a prima facie case of 

discrimination under section 5 of the Canadian Human Rights Act (CHRA). The decision made it clear 

that the AANDC discriminated against 160,000 First Nations children, in contravention to section 2 of the 

CHRA, which gives legal effect to the principle that “all individuals should have an opportunity equal 

with other individuals [to live their lives accordingly]…without being hindered from doing so by 

discriminatory practices based on race, national or ethnic origin, colour, religion, age, sex, and sexual 

orientation, [among others].” 

 

According to the Tribunal, the AANDC’s management of the welfare program for First Nations children 

on reserve, and the corresponding discriminatory underfunding of such services created adverse 

impacts for many First Nations children and families. The discriminatory funding for such services 

hindered agencies from providing adequate, let alone culturally appropriate, services to the children and 

families. The funding formula also perpetuated and provided incentives to remove children from their 

homes and bring them into foster care. Additionally, because of the narrow definition and inadequate 

implementation of Jordan’s Principle, First Nations children experience delays and denials of child 

services that are otherwise available to other Canadian children. 

 

Sadly, as the Tribunal aptly stated in its decision, “It is only because of their race and/or national or 

ethnic origin that [First Nations children and families] suffer the adverse impacts outlined 

above…Furthermore, these adverse impacts perpetuate the historical disadvantage and trauma suffered 

by Aboriginal people, in particular as a result of the Residential Schools system.” 

 

After finding that the complaint was substantiated, the Tribunal made an order against AANDC pursuant 

to section 53(2) of the CHRA. The finding of discrimination addressed the Caring Society’s request for 

declaratory relief. Also, pursuant to section 53(2)(a) of the CHRA, AANDC was ordered “to cease its 

discriminatory practices and to cease applying its narrow definition of Jordan’s Principle and to take 

measures to immediately implement the full meaning and scope of Jordan’s Principle.” 

 

When the decision was released, Cindy Blackstock, the executive director of the Caring Society, 

expressed her hopes that the ruling would lead to real action on the ground. Indeed, according to the 

Tribunal, it is up to INAC and the federal government “to implement the Panel’s findings and orders, and 

to clearly communicate how it is doing so, including providing a rationale for their actions and any 

supporting data and/or documentation [that] ensures the Panel and the parties that this is indeed the 

case.” 
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Months before the Tribunal’s ruling, Prime Minister Justin Trudeau made public his ministerial mandate 

letters, which outline the policy objectives that his government wanted to pursue. He stated that no 

relationship is more important to him and to Canada than the one with indigenous peoples. 

Furthermore, one of the mandated highlights focuses on making real progress on issues such as housing, 

employment, health and mental health care, community policing, child welfare and education. Not 

surprisingly, many advocates of First Nations children and families were enthusiastic about progress, 

particularly after the Tribunal released its ruling in the case. 

 

After one year has passed, the only thing that appears to be worth celebrating are merely anniversaries. 

There is no sufficient evidence that real significant progress is taking place when it comes to addressing 

the issue of underfunding child welfare services for First Nations children. Immediately after the ruling 

the federal government committed $634.8 million to support welfare services for children and families 

on reserve. It may sound like a huge financial commitment, but it is an investment over five years. Out 

of that commitment, in 2016, $71 million was allotted for child welfare – an amount that falls $155 

million short of what the Caring Society estimated as the amount required for immediate relief. It is 

even well below the $108 million that the federal government had initially estimated. Out of the $71 

million, only $60 million was invested into services for the children, according to Cindy Blackstock. To 

make matters worse, additional funding is still required for the full implementation of Jordan’s Principle. 

 

On April 26, 2016 the Tribunal released its first non-compliance order (2016 CHRT 10) against the federal 

government for failing to comply with the order requiring the government to fully implement Jordan’s 

Principle. The Tribunal also ordered INAC to provide more details regarding its $71 million allotment, 

since it had failed to prove that the allotment was sufficient to alleviate the discrimination against First 

Nations children. On May 9, 2016, the day before the federal government was required to file its final 

submission in compliance with 2016 CHRT 10, INAC made a unilateral announcement of up to $382 

million for the implementation of Jordan’s Principle. INAC made the announcement without providing 

details about which children are eligible for the funding, when and how the funds will be released, and 

how this ensures the full implementation of Jordan’s Principle. If anything, this announcement 

demonstrates a pre-emptive and non-collaborative maneuver by the federal government to escape 

criticism regarding its compliance with the CHRT’s ruling. Moreover, according to Cindy Blackstock, out 

of the $382 million, to date the federal government has spent only $11 million on children since the 

announcement in May 2016. 

 

On September 15, 2016, the Tribunal released a second non-compliance order (2016 CHRT 16). It found 

INAC to be in violation of both the Tribunal’s January 26 ruling, and the subsequent non-compliance 

order (2016 CHRT 10). According to a report by the Caring Society in November 2016, INAC not only 

failed to comply with the ruling of the Tribunal, it also fought First Nations children and their families in 

court after they sought equitable health services. In one case, INAC spent more than $32,000 fighting a 

First Nations teenager in need of medical care, instead of paying for the $8,000 needed for her medical 

treatment. Indeed, as the Tribunal stated in 2016 CHRT 16, INAC appears to still operate with the same 

“old mindset” that “led to discrimination” and the filing of the complaint in the first place (the Caring 

Society). 
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The second non-compliance order was subsequently followed by a unanimous vote in the House of 

Commons in November of last year, supporting an NDP motion compelling the federal Liberal 

government to end the systemic discrimination against First Nations children on reserves. The motion 

called for the immediate injection of $155 million to end the discriminatory funding of child welfare 

services for First Nations children. 

 

Despite the Tribunal’s ruling more than a year ago, it appears that we are still waiting for real progress. 

It does not help to hear about the significant number of suicides and suicide attempts by First Nations 

children in various communities across the country. It is hard to acknowledge that the government is 

truly committed to reconciliation, when it cannot honour its legal and moral duty to First Nations 

children in a timely manner. 

 

While the government takes its time in implementing measures to end the discrimination against First 

Nations children, the number of children experiencing adverse impacts of such discrimination is 

increasing. It makes it look like we never truly learned from the horrors of our history. 

 

2017 is the year of celebrating anniversaries, including that of the Tribunal’s ruling and Canada’s 

150th.  There is a dilemma: celebrating 150 years of triumph and progress for Canada may hide the fact 

that, even in 2017, we are still failing First Nations and other Aboriginal communities; we are failing so 

many of our children, and in essence we are failing the future of this country. It is utterly sorrowful to 

think that while many of us are excited to celebrate Canada’s 150th, members of First Nations 

communities and other Aboriginals are remembering the anniversaries of the deaths of loved ones; they 

are counting years of harrowing experiences that stem from discriminatory and racist policies and 

attitudes. Certainly, there is no better time than right now for the federal government to comply with its 

legal obligation and do everything in its power to address the historical and ongoing discrimination 

against First Nations children and families. 
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Envisioning an Indigenous Jurisdictional 

Process: A nehiyaw (Cree) Law Approach 
By Janice Makokis  

 

Acknowledging Indigenous Laws and Legal Orders 
Indigenous laws and legal orders are the first original laws of the land we now call “Canada” and have 

been in existence since time immemorial.  However, the imposition of western colonial law(s), legal 

systems and policies upon Indigenous Peoples and Nations has had significant impact upon our ability to 

govern, maintain peace and social order within Indigenous societies.  Indigenous governance structures 

are based in ceremonial lodges and spiritual laws stemming from the connection Indigenous Peoples 

have with the land.  The banning of ceremonies under early Canadian legislation such as the 1884 Indian 

Act interrupted the transmission of Indigenous laws and legal orders to people within Indigenous 

Nations.  This disruption of Indigenous governance structures can be seen in the inter-generational 

traumas of addictions, mental health and health issues that Indigenous peoples are encountering in 

their communities, in their over-representation in the criminal justice system and in the high percentage 

of Indigenous children in care. 

 

Discourse on Indigenous legal orders are beginning to make their way into law schools, law practice(s) 

and the courts, which is helpful in facilitating discussion on a meaningful Nation to Nation 

relationship.  It should be pointed out that Indigenous laws and legal orders are separate and distinct 

from common and civil law traditions that are taught in university law schools.  I would even go so far as 

to say that Indigenous law is distinguishable from “Aboriginal Law” which is the source of law derived 

through the courts’ interpretation of colonial legal instruments under common and civil law such as The 

Royal Proclamation of 1763, the British North American Act and the Canadian Constitution as they relate 

to “Aboriginal” people. 

 

Towards the end of my legal studies, the concept of ‘Indigenous laws and legal orders’ started to gain 

traction within the law school and legal practice environment.  Fortunately, this discourse on Indigenous 

legal orders is beginning to make  its way into more law schools, law practices and the courts, which 

gives the discussion about ‘alternative’ Indigenous processes more consideration.  The release of the 

Truth and Reconciliation Commission’s Calls to Action in 2015, alongside the Canadian government’s 

endorsement of the United Nations Declaration on the Rights of Indigenous Peoples in 2016 have 

provided the necessary momentum to begin thinking outside the constitutional legal box to resolve 

issues in Indigenous communities. 

 

Working From a Place of Treaty and Nehiyaw (Cree) Governance 
This idea arose because of concerns about the high numbers of Onion Lake members and children 

coming into contact with the court system, either through criminal charges or child welfare related 

situations.  From 2013 to 2015, I had the privilege of working in the Treaty Governance Office in Onion 

Lake Cree Nation (Treaty No. 6) as a researcher/ advisor.   Onion Lake is a large Cree community in 

http://www.lawnow.org/author/janicemakokis/
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Saskatchewan with very strong ties to their language, traditions, customs and ceremonies.  It was during 

this time that I became exposed to a completely different understanding of Treaty and “law” through 

the perspective of nehiyaw (Cree) ways of knowing, being and living.  The governance of Onion Lake 

Cree Nation is unique, as all important Chief and Council decisions impacting their community are vetted 

through their Elders Council.  Central to all decisions made by the Elders Council is the importance of 

following manitow wiyinikwina (Creator’s laws), nehiyaw wiyasiwewina (human laws), nehiyaw (laws in 

songs, ceremonies and sacred sites) and working from a place of understanding wahkohtowin (kindship 

relations/ obligations).  In most of the meetings with the Elders Council, I was one of the few people 

who did not speak or understand the Cree language; all of their meetings were conducted entirely in 

Cree, with a translator available to translate for non-Cree speakers in attendance.  It was in these 

meetings conducted entirely in Cree that I began to learn and realize an Indigenous perspective of 

Treaty that is not learned in public schools and not understood by the general Canadian public.  The 

Elders would often recite stories, teachings and events passed on to them from their parents, 

grandparents or great grandparents in great detail.  In these moments I realized the oral understanding 

of Treaty was alive but not being transmitted to more Indigenous and non-Indigenous people to assist in 

better cross-cultural understandings. 

 

Creating an Indigenous Jurisdictional Dispute Process 
This ‘jurisdictional’ discussion goes back to treaty making and promises made to Indigenous peoples by 

the Crown while entering into and finalizing treaty negotiations.  It was understood that Indigenous 

Peoples would always be able to practice and exercise our laws, way of life and customs with no 

intrusion from the Crown governments.  This is not what happened after the making of Treaty No. 6, as 

the Indian Act was created at the same time as treaties were being made.  This legal/ jurisdictional 

quagmire has been in existence since the making of Treaty No. 6 and this is why many Indigenous 

Peoples argue that treaties are unfinished business.  In an effort to fill this jurisdictional gap with an 

Indigenous law making and governing process, Onion Lake Cree Nation began the preliminary research 

and work in this area. 

 

One of the projects the Onion Lake Treaty Governance Office began work on was establishing a Cree 

jurisdictional dispute resolution process.  The idea arose after concerns arose about the high numbers of 

Onion Lake members and children coming into contact with the court system, either through criminal 

charges or child welfare related situations.  We were consistently reminded that there exists an 

Indigenous jurisdiction that needed to be occupied with Cree laws, processes and ways of resolving 

disputes. 

 

Revitalizing and Privileging Indigenous Law is Key to Healing 

Families and Communities 
This Cree jurisdictional process discussion was initiated by the Elders as they shared their deep concern 

for families being torn apart and the impact this had upon the functioning of the community.  The Elders 

consistently articulated the need to return to Cree ways of resolving disputes rather than always going 

through the court process.  Returning to practicing Cree laws and dispute resolution processes would 
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begin to restore balance back to the community.  The discussion to create this Cree jurisdictional dispute 

process continues and for it to become a reality requires funding, resources and support from different 

groups.  There is more research and work to be done in this area, especially if the goal is to reduce the 

number of Indigenous people who come into contact with the criminal justice system and reducing the 

number of Indigenous children in care in the child welfare system.  Indigenous knowledge revitalization 

through privileging Cree laws and governance is pivotal in bringing healing and balance to Indigenous 

peoples, families and communities. 
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The “Sixties Scoop”: A Dark Chapter in Canadian 

History 
By Rachel Shabalin  

 

An Act of Visibility 
When a forgotten story in history is acknowledged, the people surrounding that story become more 

visible. Justice Edward Belobaba’s recent ruling in favour of Ontario’s Sixties Scoop survivors marks an 

historical act of visibility where Canada’s dark colonial history is recognized as being one with many 

chapters and secrets. It is a case that calls attention to the scope of Canada’s cultural assimilation of 

Aboriginal identity during the 20th century, and shows that the residential school system represents a 

visible part of an iceberg with a mass of history still submerged. Stephen Harper’s formal apology in June 

2008 brought the hidden chapter of Canada’s residential school system into the public eye, but as 

Canadians, we cannot think the history or the chapter ends there. 

 

In an interview with Muskrat magazine, J’net Cavanagh, a Sixties Scoop survivor from the Ahousaht First 

Nations on the West Coast of Vancouver Island, remarks that Stephen Harper’s formal apology was a 

huge moment of recognition and visibility for Canada’s Aboriginal peoples, but she feels “the apology 

stopped short in acknowledging the aftermath of residential schools—as they phased them out, 

adoption and foster care went through the roof.” She highlights the importance of understanding the 

residential school’s inter-generational impact. The residential school’s complex repercussions cannot be 

omitted from Canadian history, or be forgotten in Canadian conversation. We cannot think the racist 

and colonial attitudes that founded the residential schools were isolated to a specific part of the 

governmental system. These attitudes dispersed through many governmental programs, such as child 

welfare. 

 

What is the “Sixties” Scoop? 
Patrick Johnson, a researcher for the Canadian Council on Social Development, coined the term “Sixties 

Scoop” in a 1983 report that explored the mass apprehension of Aboriginal children from their homes 

and reserves and into Canadian and American child welfare systems during the 1960s. Johnson took the 

phrase from the comments of a provincial child-protection worker who noted that social workers 

“would literally scoop children from reserves on the slightest pretext.” This “scooping” dramatically 

http://www.lawnow.org/author/rachelshabalin/
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accelerated the over-representation of Aboriginal children in welfare systems. The children were 

removed with no consultation with the child’s family or band and subsequently placed in non-Aboriginal 

adoptive and foster homes. These non-Aboriginal families were never given any information from the 

government on the child’s Aboriginal heritage, their legal Indian status, or the various benefits the child 

was entitled to receive. Siblings were also usually sent in radically different directions. The children were 

fundamentally denied a sense of well-being as they lost contact with their families, lost contact with 

their culture, lost their traditional language, and lost any sense of identity. This traumatic loss deeply 

impacted the childrens’ ability to lead a healthy and fulfilling life. The traumatic loss of Aboriginal 

identity during the Sixties Scoop resulted in countless cases of suicide, unemployment, substance abuse, 

and mental disorders. 

 

Ontario’s Sixties Scoop  
The Ontario Sixties Scoop case is one of many lawsuits of its kind across the country, but it is the first to 

see any success. Unlike the comprehensive Indian Residential Schools Settlement Agreement (IRSSA), 

which was implemented by the government in September 2007 and remains the largest class action 

settlement in Canadian history, Sixties Scoop lawsuits remain stuck in the deathly pipeline of legal 

litigation facing strong governmental resistance (Ontario’s Sixties Scoop is no exception as the case was 

bitterly fought and litigated for eight years). Jeffery Wilson, the lead plaintiff lawyer for Ontario’s case, 

has commented widely on the government’s refusal to negotiate or make a proposal for resolution. 

There have been numerous attempts by the government to dismiss the case completely. Days before 

the ruling, the government requested that Justice Belobaba hold off the release of his judgment. 

 

Chief Marcia Brown Martel, a member of the Temagami First Nations near Kirkland Lake Ontario, led the 

class-action lawsuit on behalf of approximately 16,000 Aboriginal children who were placed in non-

Aboriginal adoptive and/or foster homes in Ontario between 1965 and 1983, and suffered the loss of 

their cultural identity. The lawsuit sought $1.3 billion in damages and is still in the process of being 

assessed. The case specifically addresses the post-placement period where the class members suffered 

harm due to Canada’s failure to take reasonable steps in preventing the loss of their Aboriginal identity. 

The big issue before the court is “whether Canada can be found liable in law for the class members’ loss 

of Aboriginal identity after they were placed in non-Aboriginal foster and adoptive homes.” 

 

The Ontario Sixties Scoop case is distinctive from other Sixties Scoops lawsuits in that it focuses on the 

post-placement period rather than the actual placement or removal itself. It is also distinctive in that 

Ontario is the only province that entered a federal-provincial funding agreement (the Canadian-Ontario 

Welfare Services Agreement, or the 1965 Agreement). 

 

Discussions at the 1963 Federal-Provincial Conference provided reasoning for the creation of the 1965 

Agreement. It was agreed that Aboriginal communities should have the full range of provincial programs 

and services available to them, but that these services should never be forced upon an Aboriginal 

community against their wishes, as this would be “a serious breach of faith.” The funding agreement 

allowed Ontario to extend the delivery of its existing child welfare to the reserves, and also outlined 
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Canada’s obligation to consult with Aboriginal bands about the extension of welfare programs in their 

communities. 

 

The Judgment  
The core of Justice Belobaba’s judgment rests on the terms of the 1965 Agreement, and specifically the 

obligation to consult outlined in section 2(2), which clearly states: 

 

No provincial welfare program shall be extended to any Indian Band in the Province unless that 

Band has been consulted by Canada or jointly by Canada and by Ontario and has signified its 

concurrence. 

 

The insurmountable evidence put forth by Chief Marcia Brown Martel (the representative plaintiff) 

revealed that “the full reach of the provincial child welfare regime was extended to all of the reserves 

without any consultation and concurrence on the part of any Indian Band.” In turn, Canada failed to 

consult, and explicitly breached this section of the 1965 Agreement. 

 

One of Canada’s main submissions was the argument that even if proper consultation with Aboriginal 

bands occurred, there was no evidence that the bands would have provided any ideas that could have 

prevented the loss of Aboriginal identity. In other words, would life really have been different had they 

been consulted? Justice Belobaba calls this an “insulting submission.” 

 

This submission was met with the uncontroverted evidence that had the Aboriginal bands been 

consulted they would have strongly suggested: 

 

 that proper information be provided to the non-Aboriginal parents on the child’s cultural 

identity, and various federal benefits available to them; and 

 the child maintain some kind of contact with their Aboriginal community to know that they were 

loved and “could always come home”. 

 

Canada’s other main submission was the argument that “things were different back then,” and given the 

knowledge at the time, it was not foreseeable that trans-racial foster and adoptive placements would 

cause such great harm. Justice Belobaba shows that Canada’s submission completely misses the point. 

The “existential importance” of the protection and preservation of indigenous identity was very well 

known at the time, and the actual matter of trans-racial placements is irrelevant. Canada’s 

understanding of the importance of protecting and preserving indigenous identity explains why section 

2(2) was added to the 1965 Agreement in the first place. 

 

Furthermore, until the publication of a federal informational booklet in 1980, the government made no 

effort to provide any information to non-Aboriginal foster families on the child’s heritage and status, as 

well as various federal benefits and entitlements available to them. Although the federal booklet was 

published in 1980 (which is technically still during the case’s period), there is no evidence that the 
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booklets were ever received by Child Aid Service workers and distributed. The information was also only 

meant for adoptive parents (not foster parents). Justice Belobaba concludes that if Canada had 

honoured its obligation to consult under section 2(2), this information would have been provided years 

sooner and probably to both foster and adoptive parents. 

 

Section 2(2)’s obligation to consult is significant because it establishes a common law duty of care and a 

basis for Canada’s liability in failing to take reasonable steps in preventing Ontario’s Sixties Scoop class 

members from losing their Aboriginal identity. Canada’s constitutional relationship with its Aboriginal 

peoples is based on both ethics and law, and clearly meets the proximity requirements for establishing a 

common law duty of care. Canadian law, at the time, clearly accepted that Canada’s care and welfare of 

its Aboriginal peoples was a “political trust of the highest obligation.” It is beyond dispute that Canada 

had a common law duty to take reasonable steps to prevent Aboriginal children in Ontario (who were 

placed in the care of non-Aboriginal families), from losing their identity, and that the failure to take 

reasonable steps would cause foreseeable harm. In turn, Justice Belobaba’s judgment found Canada 

liable for breaching this common law duty of care. 

 

Looking to the Future 
Ontario’s Sixties Scoop ruling brings the discussion of a nation’s obligation and duty to protect its 

Aboriginal peoples’ cultural identity out into the open. As Chief Marcia Brown Martel stated at the 

Sixties Scoop decision announcement “we can sit here, and stand here today knowing that our Canadian 

way is a better way than it was yesterday.” The ruling is a powerful step towards bringing historical 

visibility to Canada’s inter-generational actions of cultural assimilation of its Aboriginal peoples. It is a 

step in the long journey of reconciliation. 

 

With this year marking Canada’s 150th anniversary, we as Canadians have a collective responsibility to 

understand the intricacies and complexities of what makes Canadian history. As Canadians we have a 

collective responsibility to think about the forgotten stories that have yet to be recognized as a part of 

our history. We have a responsibility to learn from the dark chapters that remained hidden for so long. 
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Improving Access to Justice: Technological 

Innovations 
By Lois Gander  

 
Last December, I received a Jury Summons in the mail. I completed the required form, took a picture of 

it with my cell phone, and then emailed the image back to the address provided. It took me about five 

minutes to do that. Almost immediately I got a return email confirming receipt of my form and about 

two weeks later, I got an email indicating that the form had been processed. The entire transaction was 

handled without me leaving my home. Convenient and efficient for both me and, I hope, the person at 

the other end of the email. 

 

My story is but a tiny example of the changes taking place in our justice systems. In fact, interactive 

electronic communications technology is transforming both the way we relate to our justice systems 

and the systems themselves. 

 

Long ago (in the January 1984 issue of LawNow!), I attempted to project what our technology-enhanced 

legal system might look by 1994. I foresaw access to databases (Open government?). I thought we’d be 

using interactive TV for meetings (web conferencing?).  I expected we would be able to record TV 

programs for later viewing (we can!). And most important for public legal education purposes, I looked 

forward to being able to broadcast messages to a quarter of the population of Alberta. LawNow, only 

one of CPLEA’s websites, was accessed by over 400,000 people last year.  So I was sort of on track! 

 

But we’ve overtaken those projections and then some. The legal system and related services are being 

transformed at an escalating rate. From the perspective of users of the system, changes are occurring 

regarding three of the most common complaints: cost, complexity, and unsatisfactory outcomes. 

 

New forms of dispute resolution 
One of the most serious complaints about the current legal system is its adversarial nature. Litigation is 

seen as often increasing hostility between parties rather than resolving their conflicts. Fortunately, there 

is a major shift occurring in how we are resolving disputes in Canada. Parties are being encouraged, 

assisted, and sometimes even required, to try to settle at least some aspects of their claims before 

turning to the courts.  Some services put the parties in the driver’s seat to deal with the matters in 

dispute themselves. 

 

http://www.lawnow.org/author/loisgander/
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One of the most sophisticated interactive legal services in Canada is operated by the Justice Education 

Society in British Columbia. Small Claims BC (www.smallclaimsbc.ca) helps parties deal with disputes 

online. ‘Jes”, a virtual assistant, is on hand to explain things orally and she’s backed up by an online chat 

as well as lots of explanation in text format that you can download. You can also phone ‘Jes’ or email 

her. A more limited service, Consumer Protection BC: Resolve Your Dispute 

(www.consumerprotectionbc.ca) offers an online way to deal with disputes that have reached the stage 

where a collection agency is involved. Services like these make it possible to negotiate an outcome that 

you are satisfied with while avoiding the cost and complexity of going to court. Of course, if you can’t 

settle your dispute, you can still go to court but at least you get the chance to resolve the conflict 

yourselves. 

 

Finding better ways of resolving disputes is particularly acute in the case of family matters where 

escalating conflict has major impacts on the mental and physical health of parents and children. Brain 

research suggests that the toxic stress that builds as conflicts go unresolved has serious consequences 

for the development of children’s brains. Mediation services, sometimes offered without cost by 

government services, help parents reach an agreement that focuses on the wellbeing of their children 

and may help them avoid going to court. (In Alberta, see www.alberta.ca/family-mediation.)There are 

also a number of family law lawyers that practice ‘collaborative law” to help spouses reach a settlement 

based on their own priorities while maintaining relationships that can endure for the benefit of children 

or other family members. (See www.collaborativepractice.ca.) 

 

Electronically-assisted Do It Yourself services 
Increasingly, people are choosing to represent themselves in court. The National Self-Represented 

Litigants Project (www.representingyourselfcanada.com) provides a number of resources to help you 

carry out research, deal with opposing counsel, and conduct yourself in the courtroom. Community 

Legal Education Ontario’s Steps to Justice web site (www.stepstojustice.ca) helps you deal with many 

everyday legal problems, like collecting a debt. 

 

MyLawBC (www.mylawbc.com) helps you address family matters, like making a Will or getting a divorce. 

This site helps you generate worksheets, action plans, and actual documents that you need. Family Law 

Saskatchewan (www.familylaw.plea.org) takes you all the way to filing relevant documents 

electronically. 

 

Unbundled legal services 
Maybe doing it all yourself isn’t for you. A variety of legal aid services exist across the country but the 

nature of the services and criteria for qualifying vary. Legal aid services in some jurisdictions are using 

apps to help people quickly determine if their problem is one that legal aid covers and whether they 

qualify financially for that help. (For example, www.legalaid.on.ca/en/getting/legalaidapp.asp). Law 

firms are also getting on side with innovative approaches. Some lawyers offer ‘packages’ or provide 

information on their websites to help you make a more informed decision about how to make good use 

of their expertise. Many lawyers will ‘unbundle’ their services, enabling their clients to do part of the job 

http://www.smallclaimsbc.ca/
http://www.representingyourselfcanada.com/
http://www.stepstojustice.ca/
http://www.mylawbc.com/
http://www.familylaw.plea.org/
http://www.legalaid.on.ca/en/getting/legalaidapp.asp
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themselves. A pilot project was recently launched in Alberta (www.albertalegalservices.com) to recruit 

lawyers willing to provide specified services, like drafting a court document, that may be a necessary 

part of your litigation, but you do the rest.  Some lawyers may agree to provide on-going advice and 

coaching as you move through the legal system. 

 

Behind-the-scenes innovations 
Less obvious to consumers of legal services are significant changes that are taking place behind the 

scenes. In many jurisdictions now, court documents can be filed electronically. Experiments are 

underway to co-ordinate records of proceedings in criminal courts and family courts. And a host of 

records traditionally generated through unco-ordinated and labour-intensive processes are now being 

electronically managed. 

 

Changes in thinking about legal processes 
Changes in technology have also made it possible to think about entirely new ways of addressing the 

multiple and complex problems faced by litigants, victims, witnesses, and those who are accused of 

crimes. Specialty courts couple non-legal interventions with judicial oversight. Domestic violence and 

drug courts bring together a variety of therapeutic and other services to assist families address the 

range of problems that criminal behaviour often exposes. Embedding legal processes in a more holistic 

approach to meeting the needs of the relevant parties offers the prospect of reducing conflict and 

setting people on a healthier path. 

 

And that’s not all. Innovation labs are being established across the country to stimulate new ways of 

thinking about how we improve access to justice. Ryerson University established its Legal Innovation 

Zone (www.legalinnovationzone.ca) as a co-working space where entrepreneurs, lawyers, students, tech 

experts, government members and industry leaders can gather to share ideas and launch projects to 

improve the justice system and legal services. 

 

Where are these changes taking us? First, changes are enabling individuals to play a more active role in 

addressing their legal affairs. In some cases, they may be able to DIY the complete job. In others, they 

may carry out certain tasks or stages in addressing their problem while using a range of professionals – 

accountants, mediators, lawyers, and judges – to bring the matter to completion. This holds the 

prospect of just-in-time and just-for-us justice that is cheaper, quicker, more convenient, and more 

flexible than traditional approaches. It is unlikely that these new processes and procedures will 

eliminate the need for traditional legal services or courts, but they will enable those processes to do 

what they do best – address complex or novel legal problems. This bodes well for addressing many of 

the everyday legal problems that we all face. 

 

Editor’s Note: 

Because of the far-reaching significance of innovations in delivering legal services and legal information, 

LawNow has decided to launch a new Access to Justice Column that will regularly update readers on 

http://www.legalinnovationzone.ca/
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developments in this area.   We hope both inform our readers and engage them in discussion.  Please 

watch for this new feature. 
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Exploring New Frontiers for the Delivery of 

Legal Services in Canada 
By Amer Mushtaq  

 
A brush with the judicial system in any capacity is not a pleasant experience for most people. Even those 

who succeed in a court usually do not walk out happy. But if you are amongst the increasing number of 

people who simply cannot afford to pay for legal services, the experience with the judicial system can 

not only be unpleasant but deflating. 

 

This article explores some of the new ways in which legal profession and emerging technologies are 

offering new solutions to make dispute resolution more efficient, effective and affordable. 

 

Unbundled Services 
Traditionally, a lawyer is retained by a client for the entire length of a legal dispute, so the lawyer looks 

after each aspect of the legal process – the mundane and the complex. These tasks can include dealing 

with court offices, opposing counsel, and other parties, looking after scheduling, corresponding with 

other parties on administrative matters, preparing legal documents, organizing evidence, preparing 

clients/witnesses and advocating on client’s behalf at motions and trial. While the tasks can be 

appropriately divided between legal assistants, paralegals, law clerks and lawyers within a law firm, the 

costs for the entire length of a dispute are nevertheless significant. It is estimated that costs of a dispute 

that concludes with a three-day trial, can easily exceed $50,000. 

 

The legal profession has responded to this problem by offering unbundled services, which essentially 

means hiring a lawyer for a specific task.  A client can consult with a lawyer on a specific legal issue or 

procedure, or hire the lawyer to prepare specific court documents. In essence, the client runs the file, 

but brings in the lawyer, as needed. If smartly used, unbundled services can result in significant cost 

savings for a client without compromising the merits of the case. 

 

While most lawyers remain resistant to the idea, you can still find lawyers who are willing to provide 

unbundled services. National Self-Represented Litigants Project (NSLRP) has recently launched a 

http://www.lawnow.org/author/amer-mushtaq/
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database of professionals who provide unbundled services. This can be found at: 

http://representingyourselfcanada.com/database/ 

 

Legal Services for Low-Income People 
Every province and territory has some sort of a legal aid organization which provides free legal services 

for people with low income. These legal aid organizations are usually publicly funded and non-profit. To 

be eligible for these services, an individual must meet specific financial criteria. The range of services 

provided by these legal aid organizations is varied, but usually includes criminal, family and other civil 

matters. Legal Aid Alberta can be found at: http://www.legalaid.ab.ca/Pages/default.aspx, while a 

simple Google search can provide contact information of other legal aid organizations around Canada. 

 

Legal Service for Low- and moderate-Income Canadians 

A large majority of people who do not qualify for legal aid due to relatively high income still cannot 

afford high legal costs. JusticeNet (www.JusticeNet.ca) is a not-for-profit service for such people. 

JusticeNet aims to complement pro-bono and legal aid programs. The legal professionals providing their 

services through JusticeNet agree to offer reduced rates to clients referred to them. Presently, 

JusticeNet services are only available in Ontario. 

 

Legal Services and Technology 
The focus of the legal profession so far has been in finding ways to make a lawyer more affordable 

within the existing dispute resolution model. But the profession lacks creativity and imagination in 

offering any solutions that rethink the prevailing dispute resolution structures. 

 

Technology has the potential to offer radical solutions to a variety of issues facing the dispute resolution 

system. On the one hand, technological solutions such as ROSS, BlueJLegal, Lawdepot etc. that are 

discussed below help automate and standardize various legal processes resulting in more efficiency, 

accessibility and affordability. On the other hand, technological solutions such as Modria and Airhelp 

challenge the fundamental legal structure itself and offer innovative solutions that tend to diminish the 

traditional control of the legal profession. 

 

A handful of these technological solutions presently available in the legal market are discussed here as 

an example to show how technology is making inroads in the legal profession. 

 

 ROSS: Ross is an Artificial Intelligence based legal research tool, which is already being used by 

some of the major law firms. ROSS has access to a large database of legal knowledge and helps 

lawyers find answers to legal questions while saving considerable time and money. 

 Bluejlegal.com: this is similar to ROSS, but presently focused on Canadian Tax laws. Blue J Legal 

offers a product called Tax Foresight, which uses machine learning to review and analyze past 

court decisions, applies the legal principles to new cases and predicts how the court will decide 

in specific factual circumstances. 

http://representingyourselfcanada.com/database/
http://www.legalaid.ab.ca/Pages/default.aspx
http://www.justicenet.ca/
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 Modria (http://www.modria.com): Modria is technology-based dispute resolution system, 

which is already being used by many companies. Modria takes a customer’s complaint, accesses 

all the relevant data in real time, such as customer info, product and shipping details etc. It then 

analyzes the issue and offers the customer resolution within the framework established by the 

company. 

 Lawdepotca; biztree.com; legalcontracts.ca: are some of the websites that offer many legal 

documents on estate planning, real estate, financial, business, and family matters. 

 Upcounsel.com: provides online lawyers at affordable rates to its clients. 

 Clerky.com: is a US-based website which is extensively used by Silicon-valley start-ups. Start-ups 

can use Clerky to electronically generate the basic company formation document such as 

incorporation and post-incorporation documents. 

 Airhelp.com: Airhelp files claims on behalf of its clients for compensation relating to flight 

delays/cancellations. Airhelp has automated most of the claim filing process, and a client simply 

needs to provide his/her flight details and wait for the compensation if eligible. 

 

The Way of the Future 
Like every other legacy institution, the judicial system is not immune to the technology revolution. 

Understanding this part is easy. The difficult part is recognizing the kinds of changes technology will 

bring to legal industry. The most obvious short term achievements would be standardization of legal 

products, affordability, higher predictability and efficiency. But technology will also challenge and erode 

the monopoly of legal professionals over dispute resolution processes. While lawyers will argue over the 

virtues of unbundled services, companies like Modria and Airhelp will sweep away the entire dispute 

resolution system from under their feet. 

 

And it will not end there. 

 

The basic judicial system founded upon a court office, a judge, a multitude of lawyers on each side, 

hundreds of thousands of dollars in costs, and years and years of legal fights will be challenged by 

innovative technologies. This arcane judicial system has thus far escaped any real public accountability 

simply because, for centuries, it remained the only option of resolving disputes without resorting to 

violence. Modern technology carries the potential to challenge the autocracy of the judicial system and 

provide more attractive and user-friendly dispute resolution mechanisms to the public. We have no 

doubt that the existing judicial system has outlived its virtues and will not survive a duel 

with technology. 

http://www.modria.com/
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Current Trends In Technology For The 

Provision of Legal Information 
By Scarlett Chan  

 
We live in a world where communication happens instantaneously and copious amounts of real and 

false information can be spread rapidly to a large number of people. Information has become so 

abundant that those who aren’t well-versed researchers can easily be overwhelmed and have difficulty 

determining what information is useful to them, as well as what is real and what is fake. In fact, 2017 

will likely go down in history as the point in time when “alternative facts” became a suitable explanation 

for the continued disbursement of wrong information. 

 

Proponents of technology argue that it is wonderful because, despite information overload and the 

increased confusion caused by the spread of unreliable information, the ability to communicate 

instantaneously and use technology makes life more convenient, and people are better informed than 

they have ever been. Tasks like banking, shopping, ordering take-out, organizing our daily affairs, and 

even finding a date are generally done using a computer or cell phone now instead of the “old-fashioned 

way.” 

 

In the context of the law, technology is increasingly being used to provide free access to basic legal 

information that is easy to understand. Research that used to require combing through hundreds of 

articles, publications and other information sources has been simplified by websites, phone apps, and 

Internet chatbots designed to interact with users in a particular geographic location in a quick and easy 

question-and-answer style. Users follow prompts or  type in simple questions and the website, phone 

app or chatbot provides legal information about that issue. Public legal education organizations such as 

the Centre for Public Legal Education Alberta (CPLEA) exist across Canada to provide accessible, plain 

language legal resources both online and in print. 

 

http://www.lawnow.org/author/scarlettchan/
http://www.cplea.ca/
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For example, on the free cell phone app LegalSwipe, people can quickly learn what their rights are 

during an interaction with police in five regions in Canada and the United States. Users simply select 

from a list of questions about the interaction and are told what they can do based on their answers to 

the subsequent yes or no questions. Additionally, users can record video and audio of the interaction, 

which is then automatically uploaded to Google Drive, or send an emergency message to a pre-selected 

contact, although these functions are not yet operational. 

 

As another example, websites like www.mylawbc.modria.com and www.legalave.ca allow users to 

follow a “Guided Pathway” to get answers to specific questions related to family law and family violence 

in B.C. and Alberta respectively. MyLawBC also provides information regarding missed mortgage 

payments, wills and personal planning. By selecting questions and answers as prompted by the pathway, 

users can generate a PDF info sheet on MyLawBC or a link to printable information on LegalAve. 

 

To date, these interactive services have been designed for particular areas of law, focusing on common 

subjects like family law, and each website or application offers a limited number of topics to choose 

from. As technology-based legal guidance and services grows in response to demand and new 

developments, we see the types of service offered being expanded. For example, www.lawdepot.ca, 

which allows users to generate a variety of legal documents, forms, and contracts for free, has existed 

for some time, but competitive new websites, designed to perform automated checks on contracts and 

highlight potential issues, are on the rise and it is only a matter of time before they officially launch (see 

www.legalrobot.com). 

 

In the United Kingdom, Stanford University student Joshua Browder launched the DoNotPay chatbot in 

September 2015, initially designed to help users contest parking tickets. By January 2016, the Daily Mail 

UK reported that the chatbot had helped over 120,000 people avoid paying fines. Browder extended the 

service to New York and Seattle in 2016. 

 

Browder quickly set out to expand the applicability of his chatbot further and, in August 2016, the 

Washington Post reported that DoNotPay had begun assisting people in Britain with applications for 

government housing. A visit to the chatbot’s site www.donotpay.co.uk reveals that it now also offers 

assistance with getting property repairs from landlords and compensation from airlines for cancelled 

flights departing or arriving in the U.K. Users simply input terms like “cancelled flight” or “parking ticket” 

and follow the yes or no prompts. If the user’s dispute fits into a certain type of appeal – for example a 

parking ticket due to unclear signage – the user is able to generate an automated appeal form they can 

use to fight their ticket. However, the chatbot’s ability to generate solutions is limited and if the user 

does not fit the fairly small range of appeals the chatbot can address, they quickly receive this message: 

 

Ok. Feel free to visit us at www.DoNotPay.co.uk for more help. Alternatively, if you feel that you 

need additional help related to homelessness, you can contact Shelter. Their number is 0808 800 

4444 or 0344 515 1540 (London). There is a webchat service Shelter provides here. 

 

http://www.mylawbc.modria.com/
http://www.legalave.ca/
http://www.lawdepot.ca/
http://www.legalrobot.com/
http://www.legalrobot.com/
http://www.donotpay.co.uk/
http://england.shelter.org.uk/get_advice
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Browder has been named one of Forbes 30 Under 30 for Law and Policy and, judging by the 

announcements he has made on his Twitter account, he is working on expanding the application of 

chatbots and technology to other areas of law like immigration and government administration. He has 

also developed an application of blockchain, a form of distributed database, for people who are HIV 

positive that need to prove they have disclosed this to new sexual partners in order to avoid criminal 

and civil prosecution. 

 

For those who want more than basic info or wish to learn how to actually interpret the law, lawyers and 

legal scholars are increasingly making use of technology by offering podcast seminars, which are free 

and accessible by anybody with an Internet connection. Some, like the Canadian Immigration Podcast 

hosted by Mark Holthe, are client-oriented and designed to provide information that helps people 

looking for immigration law information. Others, like Borderlines created by Vancouver immigration 

lawyers Peter Edelmann and Steven Meurrens, are geared more towards lawyers by focusing on policy 

and legal analysis discussions. 

 

Some law school professors, like Peter Sankoff at the University of Alberta Faculty of Law, are now 

putting their entire lectures on podcasts (or as Professor Sankoff calls them, capsules), and anyone can 

go to their websites and learn all the legal concepts they teach without actually going to law school. It is 

arguable that such podcasts essentially allow the general public to acquire a legal education. But, even 

client-oriented podcasts like those offered by Holthe requires users to be moderately sophisticated to 

make use of the information they are given and thus are not as far-reaching as other resources that 

have been developed. 

 

Digital legal services are careful to proclaim that they provide legal information, not legal advice. To be 

clear, that means they offer information to help people understand their legal rights and what they 

might do with these rights. Only qualified people (namely lawyers) can give legal advice, which is 

intended to interpret legal rules and rights as it applies to a person in a specific situation and offer an 

opinion on how to proceed or how to argue a position. 

 

For this reason, it seems highly unlikely that lawyers will be completely replaced by robots and 

technology. In order to interpret legal rules and apply them appropriately, people need to be able to 

describe their case, their circumstances, their defence, and other relevant factors to a human being who 

is qualified to analyze the applicability of legal rules, advise the client, and advocate on their behalf. 

Laws are open to interpretation and are constantly being changed. While a computer program can 

provide generic answers to legal questions based on fixed parameters, the law’s subjectivity to nuances 

arguably makes robotic-based systems insufficient to assist a user with more than basic legal 

information. 

 

The automation of legal activity will undoubtedly continue to grow as innovators continuously work to 

increase the functionality of existing websites, chatbots and apps and design other accessible solutions 

to common legal issues. To the extent that this makes reliable legal information available and 

understandable to the public, society should benefit from such innovations. Lawyers who adapt to 



 

 
32 

technology and offer higher value legal work that cannot be automated will prevail, but the days of 

charging for simple legal work are limited in number as clients adjust to using free technology instead. 
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BenchPress – Vol 41-4 
By Teresa Mitchell  

 

Act of Meanness 
A Quebec Superior Court Justice recently heard an unusual estate application.  A Montreal area woman 

was convinced that her deceased brother’s wife had been unfaithful to him.  At a supper held after her 

brother’s funeral, the woman played a video she recorded of a conversation her late brother and his 

wife had about a month before his death. The video chronicled accusations of infidelity on the part of 

the widow. The Justice commented: “The broadcasting of this tape at the supper after the funeral 

caused scandal, shock and humiliation for Madam and her kids, in front of members of the Armenian 

community who were in attendance…The court is of the view that broadcasting this illegal recording of a 

private conversation between spouses is not only blameworthy, but constitutes an act of meanness that 

must be punished.” He found that the widow and her two children suffered significant psychological 

trauma, stress and anxiety as a result of the sister-in-law’s actions. He ordered her to pay $40,000 in 

moral and punitive damages to the widow and her two children. 

 

Ashegh (Succession de), 2016 QCCS 6157 (CanLII) 

 

http://www.canlii.org/fr/qc/qccs/doc/2016/2016qccs6157/2016qccs6157.html 

  

Lost by a Nose 
Another unusual funeral event: a Nova Scotia man will serve six months in prison for biting a fellow 

mourner on the nose at a wake.  Many of the mourners were inebriated and a brawl broke out.  The 

accused argued self-defence, maintaining he was trying to keep his balance when he bit the other man 

on the nose. However, the judge smelled a rat.  He said “Apart from acrobats such as the iron-jaw 

trapeze artist memorialized in the well-known painting by Degas, nobody keeps his balance with his 

teeth. People will use their arms, hands, legs or otherwise contort themselves when they need to 

maintain balance. People do not bite into other people to maintain posture.” In addition to the jail 

sentence, the judge imposed 12 months of probation, a victim surcharge of $200, a DNA collection order 

and a ten-year firearm prohibition. 

 

R.v. MacLean , 2016 NSPC 59 (CanLII) 

 

http://www.canlii.org/en/ns/nspc/doc/2016/2016nspc59/2016nspc59.html?resultIndex=4 

  

Co-Mammas 
Two law professors at the University of Ottawa have succeeded in being named “co-mothers”, or “co-

mamma’s” as they like to say, for a young boy called Elaan.  Natasha Bakht gave birth to the child 

through the use of a sperm donor. Her friend and colleague Lynda Collins, was her birth coach. Elaan 

was found to be profoundly disabled some months after his birth.  Lynda became more and more 

http://www.lawnow.org/author/teresa-mitchell/
http://www.canlii.org/fr/qc/qccs/doc/2016/2016qccs6157/2016qccs6157.html
http://www.canlii.org/en/ns/nspc/doc/2016/2016nspc59/2016nspc59.html?resultIndex=4
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involved in the life and care of Elaan, moving to a condo one floor up for Natasha and together they 

handled grocery shopping, meals, and Elaan’s heath care, feeding, and other physical needs. Eventually, 

Natasha suggested that Lynda become a second mom to the child.  The professors made an application 

for an Order of Parentage that would name them both as Elaan’s parents.  In November of 2016 an 

Ottawa judge decided that the court had jurisdiction to hear the application and that it was in the child’s 

best interests to grant a declaration of parentage to the two women. 

 

Citation Not Available 

  

 

The Internet and Hate Speech 
Justice Bruce Butler of the British Columbia Supreme Court recently heard an interesting argument 

about hate speech in the Internet era. After a 14- day jury trial, Roy Topham was convicted of willfully 

promoting hatred of an identifiable group: people of Jewish faith or origin.  In a constitutional challenge 

heard after his conviction, Mr. Topham argued, among other things, that a new legal issue should be 

considerred in his case because of the Internet age. Now, he suggested, there is wide dissemination of 

materials and viewpoints similar to Mr. Topham’s on the Internet.  This means that the wording of the 

Criminal Code offence he was convicted under violates his Charter right to free speech and is too broad 

and out of proportion to the harm it seeks to protect against. He argued that the hate speech law should 

not be saved by s. 1 of the Charter which allows limits on rights as demonstrably justified in a free and 

democratic society.  However, Justice Butler rejected this argument, stating: “The fact that the Internet 

has significantly increased the ability of people, businesses and governments to communicate widely 

does not raise a new issue in the s.1 justification of the Criminal Code provision. Indeed, the fact that the 

Internet facilitates the easy exchange of information with many people means it can cause the harm 

outlined in Keegstra. Indeed, the Internet may make the risk of harm associated with hate speech a 

more pressing issue”. 

 

R v. Topham, 2017 BCSC 259 (CanLII) 

 

http://www.canlii.org/en/bc/bcsc/doc/2017/2017bcsc259/2017bcsc259.html 

http://www.canlii.org/en/bc/bcsc/doc/2017/2017bcsc259/2017bcsc259.html
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Fairness for Children: Canada’s Challenge 

  
UNICEF Canada/2010/Sri Utami 

 

Earlier this year, UNICEF released Report Card 13: Fairness for Children, which ranks the depths of 

inequality in child and youth well-being across the world’s richest countries. The report reveals how far 

our nation’s most disadvantaged children are allowed to fall behind the “average” child in areas like 

health, education, income and life satisfaction. 

 

HERE’S HOW CANADA’S CHILDREN RANKED: 
Canada is one of the most unequal societies for children and youth 
Canada ranks 26 out of 35 of the world’s richest nations. A wide gap exists between the average 

Canadian child and the most disadvantaged. Children in the poorest families have fewer than 53 percent 

of the financial resources that the average child has, drastically limiting their opportunities for a bright 

future. 

 

One in four Canadian children aren’t feeling their best on any given day 
The proportion of children in Canada who report one or more health complaints every day is 23 percent. 

These issues unequally affect our most disadvantaged children. Frequent health complaints are usually 

an expression of stressful situations or relationships at home, at school, or among peers. More attention 

needs to be paid to the stress children face and the resources required to help them. 

 

Education is the great equalizer for Canadian children 
Our public school system helps to buffer the socioeconomic disadvantages that some children face, 

creating a more even playing field for those who might otherwise be left behind. For vulnerable student 

populations like young newcomers, Canada creates a more equal environment giving them greater 

opportunities to succeed. 
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Poorer children report lower life satisfaction than children who are better 

off 
When asked to rate their lives on a scale of zero to 10, where one is the ‘worst possible life for me’, a full 

nine percent of Canadian children rated their lives a four out of 10. Children with low life satisfaction are 

three times more likely than their peers to experience fighting, be victims of bullying and smoke 

regularly. This is a disturbing statistic that we must address. We all have a role to play in improving the 

lives of children and youth in Canada – our own and other children – and this includes listening to 

children and youth about what they think is needed to address the challenges they face. 

 

Learn More 
To learn more about child well-being in Canada, please visit unicef.ca/irc13 

unicef.ca/irc13
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New Resources at CPLEA – Vol. 41:4 
By Teresa Mitchell  

 
LawNow is pleased to announce the creation of a new Department, called New Resources at CPLEA, 

which will be a permanent addition to each issue.   Each post will highlight new materials at CPLEA. All 

resources are free and available for download. We hope that this will raise awareness of the many 

resources that CPLEA produces to further our commitment to public legal education in Alberta. For a 

listing of all CPLEA resources go to: www.cplea.ca/publications 

  

Planning for the Future 
 

Two new publications are now available: a revised booklet called “Being an 

Attorney under an Enduring Power of Attorney” and a new booklet – 

“General Powers of Attorney”. 

 

Both of these publications can be accessed at www.cplea.ca/publications. 

Click on Planning for the Future 

  

  

 

Families and the Law: Domestic Violence 

Series 
CPLEA has added two new tipsheets to its Families and the 

Law  Domestic Violence series. 

 

The new titles are: 

 

 Renting and Domestic 

Violence: Ending Your Lease Early 

 Domestic Violence: How the 

Police Can Help 

 

These Tipsheets are available on our website at 

www.cplea.ca/publications. 

 

Click on the topic header: Abuse and Family Violence.  

http://www.lawnow.org/author/teresa-mitchell/
http://www.cplea.ca/publications
http://www.cplea.ca/publications
http://www.cplea.ca/publications


 

 
38 

Student Loans Under the Bankruptcy & 

Insolvency Act 
By J. Doug Hoyes  

 
The Bankruptcy & Insolvency Act of Canada (the Act or BIA) eliminates most unsecured debts like credit 

card debt, bank loans, lines of credit and payday loans.  There are, however, certain debts that are 

excluded under the Act. Student debts are often confusing because some debts can be automatically 

discharged if you file for bankruptcy while others cannot. 

 

The first distinction to consider is whether your student loans are government guaranteed or private 

loans. If you have a government loan, for example through the Canada Student Loans Act, then your 

loans are considered government guaranteed.  If you went to the bank to take out a bank loan, set up a 

line of credit, or get a credit card to use while in school, these are considered private loans. 

 

Unsecured private loans, even though you used the money to attend school, are considered regular 

unsecured debts. These are automatically discharged if you file and complete your bankruptcy. 

 

Government guaranteed student loans fall under special provisions in the BIA for student debt that 

mandate that student loans cannot be automatically discharged in a bankruptcy or consumer proposal 

unless you have ceased to be a student for at least seven years.  The relevant laws are under Section 178 

1(g) of the BIA and state that an order of discharge does not release a bankrupt from: 

 

(g) any debt or obligation in respect of a loan made under the Canada Student Loans Act, the 

Canada Student Financial Assistance Act or any enactment of a province that provides for loans 

or guarantees of loans to students where the date of bankruptcy of the bankrupt occurred: 

 

(i) before the date on which the bankrupt ceased to be a full- or part-time student, as 

the case may be, under the applicable Act or enactment, or 

 

(ii) within seven years after the date on which the bankrupt ceased to be a full- or part-

time student. 

 

Similar rules apply to loans made under the Apprentice Loans Act. 

 

http://www.lawnow.org/author/doug-hoyes/
http://www.hoyes.com/blog/repaying-student-line-of-credit-vs-student-loans/
http://www.hoyes.com/blog/repaying-student-line-of-credit-vs-student-loans/
http://www.hoyes.com/debt-management/bankruptcy-and-student-loans/
http://www.lawnow.org/wp-content/uploads/2015/09/Dollar-sign.png
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The key term here is ‘ceased to be a student’. That means full or part-time at any time during the past 

seven years. If you return to school for even one term or one month, the clock starts ticking again. 

 

If your student loan is less than seven years old, it will survive bankruptcy or a consumer proposal and 

will remain payable. 

 

To complicate matters more, there has been some interesting case law and creditor issues around 

student debt and the BIA. 

 

Technically, any creditor can oppose your discharge from bankruptcy. This happens very rarely but it is 

possible. It is possible for the federal government, which has guaranteed your student loans, to oppose 

your discharge, ask the court to lengthen your bankruptcy and ask that you pay more. Again, this is rare 

but may happen if student loans make up most of your debts. An alternative may be to file a consumer 

proposal to deal with your debts rather than bankruptcy. With a consumer proposal, you will agree to 

payment terms with your creditors, including the federal government, for your student loans, up front. 

This eliminates any surprises at the end. 

 

As we noted earlier, student loans are not automatically discharged in a bankruptcy or eliminated 

through a proposal if they are less than seven years old. However, it is sometimes possible to obtain 

relief from student loans less than seven years old through a proposal with the specific agreement of the 

student lender. It must formally agree to the terms in the proposal.  If it fails to vote but your proposal 

passes with the approval of your other creditors, this is not enough and your student debt, if less than 

seven years old, will remain. 

 

As you can see, while the seven-year rule seems simple, it can be quite complicated. It is very important 

that you fully understand through discussions with your Licensed Insolvency Trustee prior to filing if your 

student debt will be eliminated under any proceedings under the Bankruptcy & Insolvency Act. 

 

http://student-loan-bankruptcy.ca/could-a-consumer-proposal-be-a-better-option-for-student-debt-relief/
http://www.hoyes.com/blog/do-laws-make-student-loans-difficult-to-deal-with-in-a-consumer-proposal/
http://www.hoyes.com/blog/do-laws-make-student-loans-difficult-to-deal-with-in-a-consumer-proposal/
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Oh, S***! Court of Appeal Rules on One Man’s 

Bowel Movements and Charter Rights 
By Melody Izadi  

 
In R. v Poirier [2016] ONCA 582 the Ontario Court of Appeal excluded the drugs excreted from Mr. 

Poirier’s rectum because of the manner of the police investigation that led to its discovery. Without that 

evidence, Mr. Poirier was acquitted of all charges. 

 

Mr. Poirier was arrested after five confidential informants advised police that Mr. Poirier concealed 

drugs in his rectum until he made a sale. Police arrested him and obtained a general search warrant that 

authorized the following: Mr. Poirier was to remain detained by police unless and until he had a bowel 

movement that was to the satisfaction of the officers, and produced the drugs in question. This meant 

that every time Mr. Poirier had to use the washroom, he had to advise police, who would monitor and 

examine his excretions. After over 30 hours of detention, the police were finally satisfied and brought 

Mr. Poirier to court before a Justice of the Peace the following morning for bail. He excreted only three 

packages, containing crystal meth, heroin and cocaine. 

 

Problem is, police seem to have forgotten about Section 503 of the Criminal Code of Canada (among 

other things), which remains fundamental: every person who is arrested must be brought before a 

Justice within 24 hours of their arrest without unreasonable delay. The Court of Appeal found that the 

search warrant was invalid on that basis alone: Section 503 is “mandatory and cannot be overridden by 

the terms of a general warrant.” 

 

Also, police did not search Mr. Poirier in a manner that had as little impact as possible on Mr. Poirier’s 

rights and dignities— rights and dignities that are protected by the Charter. Mr. Poirier was strip 

searched in a room where the door was left open, and the entirety of the search was recorded on 

camera. He was left in a dry cell thereafter (meaning he had no access to water, a sink or a toilet). He 

was handcuffed to the bars in the cell. He was detained in this manner for over 21 hours. After 21 hours, 

his hands were placed in oven mitts, secured by duct tape that was wrapped around his wrists to 

prevent him from “accessing his rectal area.” He was still in handcuffs, though no longer chained to the 

bars of the cell. He was detained in that position for over eight hours. After those eight hours, he was 

taken out of the dry cell. His handcuffs were finally removed, but he was held overnight before taken to 

bail court the next morning. 

 

http://www.lawnow.org/author/melody-izadi/
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I hope you are gasping at the outrageousness of such a detention. 

 

If you didn’t gasp, it’s probably because you’re thinking: ‘what’s the big deal? The police did what they 

had to do to get the drugs off the streets. This guy is clearly guilty.’ In all fairness, this line of thinking is 

partly accurate: Mr. Poirier was, technically speaking, guilty of possessing unlawful drugs. However, as 

the Court of Appeal held in this case, the police could have gone about this investigation more 

appropriately, and in line with his constitutionally protected rights. By not doing so, Mr. Poirier was 

acquitted of all charges. 

 

What the police could have done was taken Mr. Poirier into bail court as soon as possible, in accordance 

with Section 503 of the Criminal Code, and asked for a three-day investigative detention for the purpose 

of monitoring Mr. Poirier’s excretions. The detention would have been court monitored. 

 

The police could have also conducted the strip search in such a manner that Mr. Poirier’s dignity was 

preserved by simply ensuring that the door was shut behind them before they examined his naked body. 

 

The police also could have used the oven mitt technique originally, a far less evasive but equally 

effective manner in which to prevent any tampering with possible evidence, the Court held. 

 

The Court of Appeal also found that police must take reasonable steps to ensure the safety and security 

of the person in their custody— a duty which cannot be compromised for the sake of carrying out a 

search. For instance, the police were very much aware that Mr. Poirier was an addict: according to one 

officer, he was aware that Mr. Poirier would be suffering from withdrawal symptoms which would be 

“like getting the flu times ten.” And yet, a doctor was never contacted to assess Mr. Poirier, nor was 

even a simple offering of Tylenol provided to him. 

 

The police also took no steps to determine what health risks could arise if a package were to break apart 

in his rectum. 

 

Those who disagree with Mr. Poirier’s acquittal should point their fingers not at defence counsel, nor 

the Court of Appeal. Instead, the finger ought to be pointed at the police, for simply ignoring and 

defying our human rights law in such an egregious manner that could have been easily avoided. Had the 

police acted in accordance with The Charter, the Criminal Code, and our common law, Mr. Poirier would 

have almost certainly been found guilty of the charges he faced. In other words: if the police acted in 

good faith and followed the law, the Crown’s case wouldn’t have been flushed down the toilet. 
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Cumulative Cause.2 
By Peter Bowal and Roger Ferneyhough  

 

Introduction 
The constitutional freedom of expression that Canadians enjoy does not extend to private 

workplaces.  What are employee limits on speaking out against private employers? 

 

The last Employment Law column narrated the story of Ms. Kim, a media specialist in the position of 

Senior Communications Manager employed by the International Triathlon Union (“ITU”).  Kim was the 

ITU’s voice, responsible for all its messaging, including all website content.  Communication was at the 

core of Kim’s employment.  She was well aware of the importance and accuracy of the written word, not 

to mention objectivity and discretion.  Nevertheless, she posted numerous derogatory and 

unprofessional comments about her work, employer and supervisor on social media. 

 

Some of her Facebook and Twitter posts could be interpreted as coming from someone who was fed up 

with her job or felt harassed in it.  She mentioned “propaganda” as a product of her organization and 

implied ITU had “no values or morals, we just go wherever the money is.”  Kim was warned many times 

by ITU that her style and tone of communication was not acceptable.  Her supervisor spoke to Kim 

“many times, to the point of exhaustion.” 

 

The warnings went unheeded.  In her blog, Kim published a nasty, rambling tirade comparing her 

supervisor to her abusive mother.  International contacts working with ITU complained about her 

communications and petulant behaviour. 

 

At the end of the last column, the question was raised whether these public unprofessional, far-reaching 

communications made by ITU’s Senior Communications Manager had irreparably harmed the trust 

inherent in the employment relationship.  Were Kim’s actions incompatible with continued employment 

with ITU?  Did they comprise sufficient legal grounds for ITU to fire Kim 

[http://www.lawnow.org/cumulative-cause-1/]? 

 

Judicial Decision 
 The Senior Communications Manager challenged her firing by ITU.  In Kim v. International Triathlon 

Union, 2014 BCSC 2151 [http://canlii.ca/t/gfbm4], the trial judge used context to determine whether 

http://www.lawnow.org/author/peter-bowal/
http://www.lawnow.org/author/rogerferneyhough/
http://www.lawnow.org/cumulative-cause-1/
http://canlii.ca/t/gfbm4
http://www.lawnow.org/wp-content/uploads/2012/07/Employment-Law.jpg
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Kim’s misconduct constituted sufficient cause.  The severity of an employee’s misconduct must be 

proportional to the firing (which is considered the capital punishment of employment). 

 

Only in exceptional circumstances will a single act of misconduct justify summary dismissal.  The 

employee misconduct must be serious and incompatible with the employee’s duties and prejudicial to 

the employer, or irreparably harm the relationship between employer and employee.  You might think: 

this looks like ITU had sufficient cause. 

 

Not so fast.  The judge observed that ITU did not rely on a single act of Kim’s misconduct to justify her 

dismissal for cause.  But had ITU proven cumulative cause to fire Kim? 

 

What is cumulative cause?  If there has been patient, documented, progressive discipline culminating in 

a clear “final warning” which was then answered by a final act of misconduct, ITU could rely on 

cumulative cause as a legal basis for firing Kim. 

 

In this case, the judge rejected cumulative cause.  ITU had not progressively disciplined 

Kim.   Discussions with Kim about her communication style were not disciplinary warnings.  Nor had ITU 

issued Kim a “final warning.”  The judge wrote: 

 

[219].  .  .  no written or oral warning was given to the plaintiff that the impugned social media 

posts were inappropriate and unacceptable and that if she did not cease and desist from such 

performance and change her ways that her continued employment was in jeopardy. 

 

[220].  .  .    [her supervisor] never reprimanded, disciplined or criticized the plaintiff specifically 

regarding the content of the social media posts relied upon by ITU for cumulative cause, 

notwithstanding her insistence that she found them troubling, offensive, and … shocking.  In the 

result, I find that [the supervisor’s] discussions with the plaintiff about her communication style 

are not tantamount to, nor qualify as a warning, or warnings to the plaintiff in accordance with 

the established law on this point. 

 

[221].  .  .  I find that ITU cannot rely upon cumulative cause as a ground for the plaintiff’s 

termination because ITU did not give the plaintiff an “express and clear” warning about her 

performance relating to the social media posts, and a reasonable opportunity to improve her 

performance after warning her. 

 

The judge referenced Lowery v. Calgary, 2002 ABCA 237 [http://canlii.ca/t/5grk], the leading case on 

cumulative cause: 

 

Where the employer alleges cumulative cause for such dismissal, it must prove . . . 

 

1. The employee was given express and clear warnings about his performance; 

http://canlii.ca/t/5grk
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2. The employee was given a reasonable opportunity to improve his performance after the 

warning was issued; 

3. Notwithstanding the foregoing, the employee failed to improve his performance; and 

4. The cumulative failings “would prejudice the proper conduct of the employer’s business”. 

 

The judge found ITU’s firing of Kim to be wrongful and awarded Kim damages in the amount of five 

months of wages and benefits on the basis of 22 months of employment.  This amounted to about 

$30,000. 

 

What We Learn from this Case 
It is risky for employees to express their exasperation at work.  It is even more risky to broadcast it to 

the world on social media. 

 

Employers need to have a social media and Internet use policy.   If employers use Facebook and other 

forms of social media, they also can expect their employees to do so.  Kim said her work and 

communication style was casual which reflected her workplace.  She claimed that in the absence of a 

formal written policy, these social media behaviours outside of work would be acceptable to her 

employer. 

 

Sometimes employers and bosses believe their employees who demonstrate an insolent attitude or are 

otherwise underperforming must obviously know they are courting dismissal.  Yet they say nothing.  This 

supervisor’s warnings to Kim about her inappropriate communications ultimately bore no legal 

effect.  Employers must be specific about what performance is required and what behaviour will not be 

tolerated, and in a “last chance” or “final warning” letter clearly stipulate that a failure to improve will 

lead to firing.  In other words, the employer must document behaviours and progressive discipline and 

emphasize the ultimatum.  The employer must confront the errant employee. 

 

For Kim, five months of reasonable notice period damages under the common law was generous but 

winning it came at a high cost.  When she was fired, Kim was offered five weeks of pay.  She refused and 

went to court.  Her out-of-pocket costs of hiring two lawyers to run the five-day trial in 2014 probably 

exceeded any net proceeds from this legal victory, even after some indemnity from ITU. 

 

There were no winners in this case. 
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Who’s The Boss? – Jurisdiction Over the 

Environment in Canada 
By Jeff Surtees  

 
In the last issue of LawNow I talked about some of the reasons environmental law can be challenging to 

understand. One of those reasons was that different levels of government in Canada have power to 

make rules about different things. In this article I want to discuss the basics of who has jurisdiction over 

the environment in Canada. 

 

Canada is one country but we are also ten provinces and three territories. Inside the provinces and 

territories, we have municipalities, cities and towns, each with a physical geographic area and a 

government or council that makes rules (I’m using “rules” to refer to all enforceable laws and 

regulations to keep it simple). Within the provinces and territories, rules are also made by a wide variety 

of other organizations called by different names, including agencies, boards or authorities. These 

organizations can look a lot like governments. Sometimes they have authority to make enforceable rules 

in specific geographic areas (for example, the 36 Conservation Authorities in Ontario). Sometimes they 

have authority to make rules over a certain kind of activity (for example the Sterile Insect Release Board 

in British Columbia that has the power to order entire orchards cut down if they don’t comply with pest 

control rules). There are many examples of rulemaking authorities like these across the country. 

 

Before Canada was created as a country in 1867, we were a British colony. The document that created 

the country was a British statute called the British North America Act. (which you will usually hear called 

the BNA Act).  In the BNA Act, authority for the things that the British government thought were 

important 150 years ago were divided between the federal government and the four provinces that 

were first created. Section 91 of the Act lists the federal powers, section 92 lists the provincial powers. 

In 1982, at the insistence of Alberta under Peter Lougheed, and in response to the federal National 

Energy Program, a new section 92A was added, giving the provinces the exclusive power to make laws 

for exploration, development, conservation and management of non-renewable and forestry resources. 

 

Each level of government is only allowed to make rules about things included on its list of powers. If one 

level of government thinks another level of government has made a rule that is outside its allowed area, 

they can ask a court to rule that the law is ultra vires (Latin for “beyond the powers) of that level of 

government. 

 

http://www.lawnow.org/author/jeff/
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The environment is not mentioned in either list of powers. In 1867, when the original BNA Act was 

written, people would have understood that rules were needed to control resources people could take 

advantage of (like fish and lumber) or activities (like navigation) but not many people would have 

thought of the environment as something that needed to be regulated on its own. The ability to pass 

laws that will affect the environment (for good or bad) is, however, included inside of many of the 

specific powers that were given to the two levels of government. As a result, we have what is probably 

the most challenging factor when it comes to environmental law in a federal system like Canada – 

shared jurisdiction over many things. Occasionally, both levels of government will make rules about 

something they share jurisdiction over. The courts have said that unless the provincial law and the 

federal law conflict with each other, both can be in effect. If there is direct conflict between the federal 

and provincial laws, then the provincial law will be declared invalid to the extent it conflicts with the 

federal law. This is called the “doctrine of paramountcy”. 

 

Federal government powers creating environmental laws include trade and commerce, navigation and 

shipping, fisheries, criminal law, aboriginal lands and people, taxation, anything that is a national 

concern or emergency, residual power over anything not specifically covered in either list, and to make 

laws for the peace, order and good government of Canada (you will hear this called the “POGG clause”). 

The federal government also has control over the rules for land it owns, (like the National Parks and 

military bases) the industries it controls, (like railways and airlines) and the oceans. 

 

Provincial powers that have been used to justify environmental laws include powers over mines, 

minerals and non-renewable resources, forestry, electricity, public lands the province owns, municipal 

institutions, matters of a local or private nature, local works and undertakings and property and civil 

rights within the province. 

 

The Supreme Court of Canada has said that all levels of government (even municipalities through 

delegated authority) have important roles to play in environmental protection and should do so, within 

their own allowed jurisdictions. The federal government potentially has greater powers because of the 

residual power clause and the POGG clause, but most of the time the federal government has been 

happy to allow the provinces to play the lead role when it comes to environmental regulation. 

 

Some things to remember about the division of powers in Canada: 

 

First, the Constitution only creates two levels of government, federal and provincial. Other levels of 

government and other institutions that make rules can only exist because they have been created by the 

federal government (for example the territorial governments or the military) or by the provinces (for 

example cities and towns). All of the powers any city or municipality has are given to it by the province it 

is in and it is impossible for a city to have a power that the province itself doesn’t have. Even so, the 

powers of municipalities to create environmental laws are substantial. They control most development, 

the location of roads and services, sewage treatment and many things that affect water quality and air 

quality. 
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This also applies to any board, agency, tribunal or authority that creates rules.  The powers that they 

have are delegated from the federal or provincial government. In most cases there will be a piece of 

legislation that creates the organization and sets out their authority.   When you are trying to figure out 

who has authority to create rules and what the extent of that authority is, you can always look at the 

legislation that creates the agency and check the agency’s websites. 

 

Second, the most common complaint isn’t that there are too many levels of government putting too 

many rules in place to protect the environment. It is the opposite . . . that no level of government is 

doing enough and that each level points the finger at the other as the problem. 

 

Third, while there have been many disputes between levels of government about jurisdiction, many 

things are done co-operatively. There are agreements between jurisdictions setting out who is going to 

do what and a large amount of effort is put into harmonization of environmental laws between 

jurisdictions.  The Canadian Counsel of Ministers of the Environment was created for this purpose. 

 

Finally, before the area which is now Canada became a British colony, it was occupied by a variety of 

Aboriginal groups who had systems of law of their own and whose members had rights which came 

from those laws.  Some Aboriginal groups entered treaties which may have altered those rights, some 

groups did not. Section 35 of the Constitution Act, 1867 states “The existing aboriginal and treaty rights 

of the aboriginal peoples of Canada are hereby recognized and affirmed”. We will talk about the 

significant impact this has on environmental law in Canada in the next column. 

http://www.ccme.ca/en/about/index.html
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Obtaining Evidence in High Conflict Parenting Disputes, Part 4: Parenting Coordination 

By John-Paul Boyd  

 
In Part 2 of this series, Sarah Dargatz wrote briefly about parenting coordination, one of the 

interventions available in family law cases before the Alberta Court of Queen’s Bench. In this article, the 

final part of this series, I will talk about how parenting coordination is used in British Columbia. 

 

It’s a bit misleading to talk about parenting coordination in the context of obtaining evidence in high-

conflict parenting disputes. That’s not what parenting coordination is mainly about. Although parenting 

coordination can produce evidence, its primary purpose is to help resolve conflicts about the 

implementation of parenting plans made in an agreement or final order. However, since Sarah 

mentioned it and since practices vary across Canada, I’ll write about it now. 

 

Parenting coordination began in California in 1993 as a court-attached process for high-conflict parents. 

The Special Master Program, as it was known, was intended to address the needs of the small 

percentage of separated couples who found themselves caught up in frequent disputes over often 

insignificant parenting problems, and demanded a disproportionate amount of time before a judge as a 

result. A special master would be assigned to such parties, to step in when a parenting dispute erupted 

and to attempt to mediate a solution to the problem. If successful, the parties would avoid another 

application to court, and the court would be spared the task of hearing it. 

 

Parenting coordination has evolved as it has grown in popularity and spread to other jurisdictions in the 

United States and Canada. At  present, parenting coordination is available in Alberta, British Columbia, 

Ontario and Quebec. In its present form, parenting coordination is a child-oriented dispute resolution 

process that: 

 

1. assists with implementing parenting plans; 

2. attempts to refocus parents toward the needs and interests of their children; 

3. attempts to reduce parental conflict, and improve communication and independent dispute 

resolution skills; and 

4. keeps parents out of court by resolving parenting disputes as they arise, either by the parties’ 

agreement or the decisions of the parenting coordinator. 

 

There are differences between how parenting coordination works in Alberta and how it works in British 

Columbia, Ontario and Quebec. I’ll talk about parenting coordination in British Columbia because the 

http://www.lawnow.org/author/john-paul-boyd/
http://www.lawnow.org/obtaining-evidence-in-high-conflict-parenting-disputes-part-2/
http://www.lawnow.org/author/sarah-dargatz/
https://albertacourts.ca/docs/default-source/Court-of-Queen's-Bench/practicenote7-interventions---final.pdf?sfvrsn=0
https://albertacourts.ca/court-of-queens-bench
http://www.lawnow.org/wp-content/uploads/2012/08/Family-Law-Column.jpg
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British Columbia process is the one I know best; I was one of the people involved in establishing the BC 

Parenting Coordinator Roster Society in 2006. 

 

The parenting coordination process in British Columbia is fairly straightforward, and begins when the 

parents agree, or the court orders, that a parenting coordinator be retained. (Parenting coordinators are 

lawyers or mental health professionals with special training in mediation, arbitration, child 

development, family systems and family conflict, among other things.) Each party then has an initial 

meeting with the parenting coordinator to: 

 

1. sign a parenting coordination agreement; 

2. provide copies of their parenting plan and other important documents like parenting 

assessments, which I wrote about in Part 3, educational assessments and medical reports; 

3. sign authorizations allowing the coordinator to talk to the children’s teachers, and medical and 

mental health professionals; and 

4. discuss the parenting coordination process and the nature and causes of the parents’ conflict. 

 

When a dispute later arises about a parenting issue, the parent with the complaint contacts the 

parenting coordinator. The parenting coordinator talks to each parent to get their perspective on the 

problem, and attempts to reach a resolution by gathering information, negotiating and attempting to 

build consensus between the parents. If an agreement can’t be reached, the parenting coordinator 

makes a decision that resolves the dispute. This is binding on the parents as a result of the parenting 

coordination agreement or the court order appointing the parenting coordinator. When the next 

problem comes up, the parents return to their parenting coordinator and the process begins again. 

 

Along the way, the parenting coordinator works on longer-term issues, such as helping the parents learn 

to communicate more effectively with each other and build their ability to resolve disputes themselves. 

For these purposes, and to provide consistency, parenting coordinators are retained for lengthy terms 

ranging from six months to two years. The parenting coordinator will continue working with the parents 

until his or her retainer expires, or when the parents agree or the court orders that the parenting 

coordination process be terminated. 

 

The types of issues parenting coordinators deal with range from the profoundly important to the 

surprisingly trivial, yet all are the sort of problems that high-conflict parents will take to court. In my 

practice, I have been asked to hear evidence and make a decision about the parenting schedule for an 

eight-year-old child of parents with significant personality disorders, and plan the extent of the contact 

children would have with their physically and emotionally abusive father.  

However, I have also been asked to deal with the one-time return of a child to a location other than that 

specified in a court order, and decide whether a child should play baseball or soccer, which dentist a 

child will attend, and whether a child should wear an amulet to allay her fear of ghosts. I always tried my 

best to help parents find a resolution on their own, and treated my power to make a decision about a 

problem as a last resort. My paramount goal was always to help parents get to a point where they no 

longer needed me. 

http://www.bcparentingcoordinators.com/
http://www.bcparentingcoordinators.com/
http://www.lawnow.org/obtaining-evidence-in-high-conflict-parenting-disputes-part-3-views-of-the-child-reports-and-parenting-assessments/
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Parenting coordination has been warmly welcomed in British Columbia. At present, parenting 

coordination is seen as a useful and effective means of: reducing litigation after trial or settlement; 

developing parents’ ability to cooperate; and improving parents’ ability to recognize the needs and 

interests of their children. The appointment of parenting coordinators has become unexceptional when 

parents are identified as high-conflict and have the means to pay for the service. Provisions for the 

appointment of parenting coordinators have even been included in the province’s new Family Law Act. 

 

That last bit about payment continues to be a problem for parenting coordination, and really is the 

Achilles’ heel of an otherwise effective dispute resolution process. Public funding for parenting 

coordination, even through legal aid, is not yet available. Since the people who work as parenting 

coordinators are, at least in British Columbia, lawyers and mental health professionals with special 

training and a great deal of experience, the cost of parenting coordination can be prohibitive. In my 

respectful opinion, government should perhaps consider the significant cost savings realized from 

diverting high-conflict parents away from the court system against the lesser cost of parenting 

coordination, and reassess its funding priorities. 

http://www.canlii.org/en/bc/laws/stat/sbc-2011-c-25/latest/part-4/sbc-2011-c-25-part-4.html
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Keystone XL and NAFTA 
By Peter Bowal and Michael Carroll  

 
No Party may directly or indirectly nationalize or expropriate an investment of an investor of another 

Party in its territory or take a measure tantamount to nationalization or expropriation of such an 

investment (“expropriation”), except:  

 

(a) for a public purpose; 

 

(b) on a non-discriminatory basis;  

 

(c) in accordance with due process of law and [Minimum Standard of Treatment]; and  

 

(d) on payment of compensation 

 

NAFTA, Investments, Art. 1110 

 

Introduction 
In 2008 TransCanada Corporation filed its first application for a Presidential Permit with the U.S. 

Department of State to build the $8 billion Keystone XL project, a 1,179-mile (1,897 km), 36-inch 

diameter crude oil pipeline beginning in Hardisty, Alberta and extending south to Steele City, 

Nebraska.  It will have the capacity to transport 830,000 barrels of oil per day and create 9,000 American 

jobs. 

 

This column is not about a judicial decision.  Instead, it describes the legal and political background to 

the failed TransCanada Keystone XL pipeline approval process in the context of a NAFTA claim. 

 

The Need for a Presidential Permit 
There is already a pipeline from Hardisty to Steele City, but this proposed Keystone XL line is much 

shorter (more direct) and would have a larger-diameter pipe.  The four other phases of the Keystone 

pipeline project on U.S. soil to refineries and American markets have been completed. 

 

A Presidential Permit is required for pipelines crossing into the U.S. After receiving extensive input and 

an Environmental Impact Statement (EIS), the Secretary of State makes a National Interest 

http://www.lawnow.org/author/peter-bowal/
http://www.lawnow.org/author/michaelcarroll/
http://www.lawnow.org/wp-content/uploads/2012/08/FamousCase.jpg
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Determination (NID) regarding the Permit. In this case, the EIS identified environmental concerns in the 

Sand Hills of Nebraska. 

 

Presidential Permit Denied 
TransCanada was willing to change the route.  The Permit was denied anyway. 

 

The company re-applied for the Presidential Permit in 2012.  The new EIS was released in January 2014 

but the NID was delayed.  Congress introduced a bill to approve the pipeline. And on January 29, 2015 

the U.S. Senate passed the Keystone XL Pipeline Act by close to a 2 to 1 margin.  On February 11, 2015 

the House of Representatives also passed the legislation with the same margin. 

 

The American Constitution authorizes the U.S. President to send a bills back to Congress. The bill will 

then not become law unless two thirds of the House of Representatives and two thirds of the Senate 

both vote to override the President’s veto.  The Keystone XL Pipeline Act was vetoed by President 

Obama on February 24, 2015.  On March 4, 2015, the Senate attempted to override President Obama’s 

veto but came up a few votes short. 

 

Meanwhile, there still had been no ruling on the 2012 application.  After some seven years of review, 

President Obama rejected the Keystone XL pipeline because it did not serve the U.S. national interest.  It 

was the first cross-border pipeline ever rejected. 

 

The President’s rationale for rejection appears to be largely political.  Secretary of State John Kerry, in a 

statement released contemporaneously, offered five other reasons that had little to do with free trade: 

 

The proposed project has a negligible impact on our energy security. 

 

The proposed project would not lead to lower gas prices for American consumers. 

 

The proposed project’s long-term contribution to our economy would be marginal. 

 

The proposed project raises a range of concerns about the impact on local communities, water 

supplies and cultural heritage sites. 

The proposed project would facilitate transportation into our country of a particularly dirty 

source of fuel. 

 

This rejection was an obvious blow to TransCanada, whose shares immediately dropped 4% on the TSX, 

and the company wrote down almost C$3 billion after tax.  Calling the pipeline rejection “arbitrary and 

unjustified”, TransCanada launched a US$15 billion (plus interest and costs) investor-state damages 

claim against the United States under NAFTA [http://www.keystone-xl.com/wp-

content/uploads/2016/06/TransCanada-Request-for-Arbitratio-2n.pdf].  It also brought a separate 

lawsuit seeking an injunction in U.S. federal court in Houston alleging the President’s decision had 

http://www.keystone-xl.com/wp-content/uploads/2016/06/TransCanada-Request-for-Arbitratio-2n.pdf
http://www.keystone-xl.com/wp-content/uploads/2016/06/TransCanada-Request-for-Arbitratio-2n.pdf
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exceeded his constitutional authority when he prohibited a cross-border commercial installation in 

order to enhance his international stature. 

 

A NAFTA Remedy? 
The North American Free Trade Agreement (NAFTA) seeks to “eliminate barriers to trade in, and 

facilitate the cross-border movement of, goods and services between the territories of the Parties” (Art. 

102).  Chapter 3, National Treatment and Market Access for Goods, would seem to apply to the 

Keystone XL pipeline, but what section?  Section A on National Treatment and Section B on Tariffs are 

not directly applicable. Section C, Non-Tariff Measures, states that none of the NAFTA countries may 

“adopt or maintain any prohibition or restriction on the importation of any good of another [country] or 

on the exportation or sale for export of any good destined for the territory of another [country]”. 

 

Chapter 6, Energy and Basic Petrochemicals, Art 603, Import and Export Restrictions, is to the same 

effect.  These provisions could provide recourse for TransCanada because the rejection of the Keystone 

XL pipeline effectively blocked Canadian oil export into the U.S.  Yet, this relates only to the import and 

export of goods and the pipeline itself is merely the infrastructure for the import and export of crude oil. 

 

TransCanada’s claim, technically separate from imports and exports, comes under Chapter 11 of NAFTA, 

Investment.  Article 1102 contains the National Treatment protections: 

 

Each Party shall accord to investors of another Party treatment no less favorable than that it 

accords, in like circumstances, to its own investors with respect to the establishment, acquisition, 

expansion, management, conduct, operation, and sale or other disposition of investments. 

 

Likewise, Article 1103 (Most-Favored-Nation Treatment) applies: 

 

Each Party shall accord to investors of another Party treatment no less favorable than that it 

accords, in like circumstances, to investors of any other Party or of a non-Party with respect to 

the establishment, acquisition, expansion, management, conduct, operation, and sale or other 

disposition of investments.  

 

TransCanada also accused the U.S. of violating Article 1105 (Minimum Standard of Treatment) and 

Article 1110 (Expropriation and Compensation) which is set out at the beginning of this 

article.  Ultimately, the issue will become whether the Presidential Permit process (especially as 

experienced in the Keystone XL application) is consistent with NAFTA Chapter 11. 

 

Defences 
The success of a TransCanada claim against the United States under Chapter 11 of NAFTA will never be a 

certain thing.  The U.S. has won every NAFTA case that it has faced against Canada. 
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For example, despite environmental concerns being addressed and signed off, a case could be made 

under Art. 1114: 

 

Nothing in this Chapter shall be construed to prevent a Party from adopting, maintaining or 

enforcing any measure otherwise consistent with this Chapter that it considers appropriate to 

ensure that investment activity in its territory is undertaken in a manner sensitive to 

environmental concerns. 

 

New Trump Administration 
The United States inaugurated a new President on January 20, 2017.  Four days later, President Trump 

signed a Presidential Memorandum to revive Keystone XL.  It invited TransCanada to re-apply for the 

Presidential Permit, and directed an “expeditious review” by the State Department so that a final 

decision would be made within 60 days.  That third application was made almost immediately. 

 

The Houston lawsuit is on hold for three months and the NAFTA arbitration slowly grinds along as does 

the environmental and indigenous opposition.  The President has requested unspecified re-negotiation 

of the project, including that the pipe steel be made in the United States. (the pipes are already 

fabricated). 

 

The new President also took office on the promise to re-negotiate or rescind NAFTA.  Nevertheless, he 

inherits the existing TransCanada claim and potential liability.  He cannot strike that out by Presidential 

fiat. 

 

The enduring entanglement of politics, economic nationalism and law in cross-border investments was 

precisely what NAFTA was intended to eliminate.  The Keystone XL pipeline project provides an example 

of how challenging that separation is to achieve. 



 

 
55 

Pregnancy Discrimination Remains an Issue 
By Linda McKay-Panos  

 
Whenever I teach undergrad students about gender discrimination, they are often quite shocked to 

discover that as recently as the 1970s, there was a Supreme Court of Canada (SCC) ruling that found that 

discrimination on the basis of pregnancy was not a form of gender discrimination (See: Bliss v Canada 

(Attorney General), [1979] 1 SCR 183 (Bliss)). However, the SCC reversed itself in Brooks v Canada 

Safeway, [1989] 1 SCR 1219 (Brooks). Afterward, protection from discrimination on the basis of 

pregnancy was clearly provided in human rights law across Canada. Although an entire generation has 

grown up with the understanding that women cannot be discriminated against on the basis of 

pregnancy (e.g., in employment, rental accommodation or services customarily available to the public), 

there are indications of incidents involving pregnancy discrimination in today’s Canada. 

 

In Brooks, the SCC stated unequivocally that: “discrimination on the basis of pregnancy is discrimination 

on the basis of sex” and that the decision in Bliss, which had arrived at the opposite conclusion, was 

inconsistent with the SCC’s current approach to interpreting human rights legislation in subsequent 

cases, and should no longer be followed. 

 

Since Brooks was decided, all human rights legislation across Canada protects from pregnancy 

discrimination, which is considered to be a form of gender (sex) discrimination. For example, the Alberta 

Human Rights Act, RSA 2000 C A-25.5 was amended to add the following: 

 

44(2) Whenever this Act protects a person from being adversely dealt with on the basis of 

gender, the protection includes, without limitation, protection of a female from being adversely 

dealt with on the basis of pregnancy. 

 

There are some situations where it is a bona fide (good faith) occupational requirement that a worker 

not be pregnant. In that case, the employer would have to show that the woman’s pregnancy could not 

be accommodated to the point of undue hardship. For example, if a woman’s occupation involved 

working with chemicals that could endanger her and the foetus, the employer would have to show that 

it could not move the pregnant employee to a safer job without experiencing undue hardship (e.g., 

excessive cost to the workplace). 

 

http://www.lawnow.org/author/linda-mckay-panos/
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After the SCC ruled and after provincial and federal human rights legislation was amended, while one 

might believe that pregnancy-related human rights complaints would increase for a period of time (as 

women and employers were made aware of their rights and obligations), they would eventually decline. 

By 2017, one would expect that these complaints would have diminished to the point that they are quite 

rare. 

 

However, various civil society and advocacy groups are receiving anecdotal information that there are 

still a number of pregnancy discrimination cases. In particular, women are reporting that they are being 

denied the opportunity to return to their employment after taking maternity leave. Often, upon their 

request to return, companies are offering financial settlements, viewing the payoffs as a “cost of doing 

business”. That is, the company recognizes that they may be violating human rights law but view this 

practice as a cheaper way of dealing with the circumstance that they don’t want the person to return 

from maternity leave to her previous position. 

 

Human Rights Commissions report annually about the grounds and areas of complaints that they take 

on board. For many years in Alberta, gender and employment were the largest ground of complaint. A 

few years ago, physical disability replaced gender as the number one ground for complaint, but 

continues to be followed closely by gender. At a meeting of Alberta Human Rights Commission with 

members of the Rocky Mountain Civil Liberties Association in 2011, it was reported that in the previous 

year, 212 complaints received by the Commission were based on gender discrimination and half of those 

were based on pregnancy. In total, about 15 percent of the overall complaints they investigated (723) 

involved pregnancy. Thus, despite the existence of a law prohibiting discrimination on the basis of 

pregnancy for about 20 years in Alberta, it is still a problem (Rocky Mountain Civil Liberties Association, 

“Is there a Pregnant Pause in Implementation of Alberta Human Rights Legislation?” (October 13, 2011) 

 

There are also recent reported decisions. For example, in Re British Columbia Public School Employers’ 

Assn. and BCTF (Supplemental Employment Benefits), 2014 SCC 70, the employer was found by an 

arbitrator to have failed to provide supplemental employment benefits to birth mothers (benefits 

intended to supplement employment insurance and parental leave benefits). The Supreme Court of 

Canada upheld the arbitrator’s award, which had held that the practice was discriminatory. 

 

In Pelchat v Ramada Inn and Suites (Cold Lake), 2016 AHRC 11, the complainant was employed as a 

housekeeper and alleged that she was sexually harassed and also received an unjustified warning and 

termination based on her pregnancy. Pelchat was terminated by her employer when she was eight 

months pregnant. At a meeting when she was 7.5 months pregnant, Pelchat was given a formal 

reprimand letter indicating that her pregnancy was interfering with her work, and she was advised that 

she should find work elsewhere. Although she indicated that her work was not affected by her 

pregnancy, she was terminated two weeks later. The Human Rights Tribunal concluded that Pelchat had 

made out a prima facie case of discrimination on the ground of gender for the discipline and termination 

of employment due to her pregnancy. The owner tried to defend itself based on its lack of knowledge of 

the actions of the manager, coupled with Pelchat’s performance issues. However, if there was a concern 

about performance due to pregnancy, there was no evidence of any attempts to accommodate her 
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situation. The defence was not successful and the Human Rights Tribunal ordered that the complainant 

be paid lost wages plus $25,000 in damages for loss of dignity (the award was increased because there 

was also sexual harassment). 

 

These anecdotal reports and cases indicate that human rights and women’s rights advocates must be 

vigilant in ensuring that employers and others are educated about their rights and responsibilities. 

Decisions to terminate on the basis of pregnancy discrimination (or not re-hire after maternity) should 

not be tolerated, nor should it be considered a cost of doing business to breach human rights law. 
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1984 and None Turn Back: Two Timely Novels 
By Rob Normey  

  

George Orwell’s dystopian classic, 1984, published less than a year before the English novelist and 

journalist’s untimely death in 1950, has had extraordinary staying power. Indeed, twice in recent times it 

has raced up the bestsellers lists, to the Number 1 position at Amazon in 2013 after the “Snowden 

revelations” about the massive surveillance operations of the N.S.A in the United States, and again since 

the election of Donald Trump as president. I hate to say it, but the constant recourse to Orwell’s novel 

as the “go-to” work of political fiction for masses of readers worried about various manifestations of 

government dominance and control over the lives of citizens raises my hackles. The novel is a strong 

work in its way, a prescient warning about the dangerous prospects for totalitarian forms of control by 

the truly scary “Big Brother” who rules the fictional Oceania. Obviously, it’s a book everyone should read 

at least once. That being said, I would make the case that other political novelists who are today unjustly 

neglected should be turned to in this Age of Authoritarian Populists. 

 

I would like to propose another British writer, Storm Jameson, a writer who, like Orwell, developed a 

pronounced anti-imperialist and democratic socialist positions in response to the injustices they 

perceived in their society. Both were galvanized by authoritarian political tendencies that they realized 

would undermine the rule of law and lead to suppression of civil liberties, including freedom of speech 

and thought. 

 

I have just read Jameson’s novel about the 1926 General Strike, one of the most significant and 

momentous political events in 20th century British history, None Turn Back. But before turning to the 

novel, let me touch on a few of the important political and legal themes that Orwell treats in his last 

work. 

 

Winston Smith, the protagonist, is one in a long line of Orwell’s misfits, who back into some form of 

rebellion after being forced, against their better judgment, to display disobedience to the laws and 

conventions of the organizations they work for. In Smith’s case, it is the Ministry of Truth, the sinister 

arm of the government that rewrites history and assists in the relentless distortions, lies and 

propaganda that Oceania propagates in order to assert total control over its citizens. It also engages in 

massive surveillance, albeit it does so openly, unlike the N.S.A. and other modern state security 

organizations. Orwell brilliantly depicts the destructive ways in which widespread surveillance destroys 

trust and integrity amongst ordinary citizens, and curtails any meaningful freedom of speech. However, 
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unlike the United States, the rule of law in that imagined country has disappeared.  Individuals are 

arrested and sent to forced-labour camps or executed for any activity the ruling elite determines to be 

harmful. The massive surveillance that currently takes place in the United States is subject to the U.S. 

Constitution and its protections of free speech, thought, and freedom of association. However, the 

ability to rely on the law is severely restricted given the secrecy of the security service’s program and the 

ability of government to claim the need to refuse to provide information because of national security 

claims and to utilize the trump card of vague and all-purpose terrorist threats as justification. 

 

A major difference between the world of Orwell and contemporary societies is that we are far from 

having reached a ruthless one-party state that violently suppresses even the least sign of resistance. One 

of the difficulties I continue to have with 1984 is its pessimistic conclusions regarding the prospects for 

rebellion. Winston and his lover Julia are depicted as the only two rebels, as far as we can tell, in all of 

Oceania. The one prospect for a possible rebellion is stated to be some future awakening of the Proles, 

the lower classes who go about their business largely oblivious to the iron grip on power that Big 

Brother and his party have achieved.  I can’t believe that a proletariat, or for that matter a middle class, 

in any recognizable European state would lack the imagination and capacity to mount a spirited 

resistance, sometime before the bleak present of Orwell’s dystopia. 

 

Storm Jameson’s novel, None Turn Back, is worth comparing to Orwell. It’s refreshing to discover a 

political novel that successfully integrates into its narrative a range of characters and voices, some of 

whom display a vital commitment to ongoing resistance. Set against the backdrop of the 1926 General 

Strike that shut down many services in Britain and caused considerable alarm, None Turn Back reveals 

the lengths some employers were willing to go in crushing organized labour while taking advantage of 

an inadequate legal system that failed to create an equal playing field for ordinary workers. Jameson’s 

realist novel provides the reader with an authentic and moving account of the tense labour conditions of 

the 1920s, when depressed coal prices lead owners to ruthlessly slash wages and the most basic of 

protections for the miners and others in related industries. 

 

Jameson employs a collage effect quite successfully, with rapid cuts from scene to scene to present to 

her readers a wide range of Londoners who are deeply involved in the strike. The closest character to a 

protagonist is the writer Hervey Russell, a close counterpart to Jameson herself. Hervey must, at one 

point, confront the cancer that has been diagnosed by her doctor. A major theme of the novel is that, 

like the physical cancer that risks spreading through Hervey, a committed activist fully supporting the 

cause of the miners, a social cancer may infect all of British society if the injustice being perpetrated is 

allowed to continue. Symptomatic of the illness is the character of Julian Swan, a homegrown fascist 

who bears similarity to Oswald Mosley, later to become leader of the British National Front, a dangerous 

force in the 1930s. Swan, like other of the reactionary characters who course through the novel, is a 

damaged individual who seeks political power just as certain of the big industrialists seek material 

power, to compensate for the lack of fulfilment in their personal lives. Swan has a club foot, which led 

him to develop a huge inferiority complex. He strove to overcome it with his quest to restore order, 

through violence if necessary, in his vision of a proper hierarchical system. 
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The Conservative government of Stanley Baldwin is portrayed in None Turn Back as relatively spineless, 

and concerned less to find a peaceful and fair solution to the legitimate grievances of the workers than 

to assuage the concerns of the major industrialists. Indeed, Baldwin’s government passed a fairly 

draconian law – the Trade Disputes Act – the year after the General Strike was ended with the complete 

capitulation of the trade union’s leadership.  When a progressive party, Labour, finally acquired power 

following World War II, Prime Minister Clement Atlee moved to abolish the Trade Disputes Act. 

 

Various characters in the novel who helped organize the strike and the news campaign to ensure that 

the strikers side of the story was properly communicated are vividly etched in the novel as rebels 

unwilling to bow to those in power who would oppress the most vulnerable in their society. “None” in 

the movement will turn back, and the struggle is shown at the end of the novel as something that will 

continue. 

 

A final observation on Jameson and Orwell: when 1984 was published Jameson wrote to the author, 

generously praising the novel and pointing out that since 1926 or so, she too has had a sense of 

impending disaster, “the sense of the abyss, which obsesses you.” 

 

Both novelists had a burning sense of the need to reform their society and it is a pity that Orwell did not 

live to see the changes in British society brought about in the postwar era that improved the lot of 

ordinary citizens and eliminated some of the truly unfair laws that had blighted a previous era. 
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For Charities, Partisanship Could be Dangerous 

Sailing 
By Peter Broder  

 
In the debate over the role of charities in the public policy process it is sometimes suggested that there 

ought to be no constraints on what political activity groups are allowed to undertake. Occasionally, 

commentators even assert charities should be allowed to participate in party politics. 

 

Among the less remarked of Donald Trump’s comments during the two weeks after he assumed office 

was his announced intention to remove the constraints on U.S. churches engaging in politics.  Under 

what’s known as the Johnson Amendment in the U.S. Tax Code, certain American  non-profit 

organizations (effectively the equivalent of Canadian registered charities) are prohibited from endorsing 

or opposing political candidates. The newly-elected U.S. President said he would “totally destroy” the 

Johnson Amendment. 

 

Although there has been a long history of charities being involved in issues that overlap with electoral 

politics (abolition of slavery, temperance, universal suffrage, to name a few), under the common law, 

groups constituted primarily for a political purpose cannot be charities.  This position comes through a 

line of cases beginning with the British House of Lords’ judgment in Bowman v. Secular Society. It was 

explicitly stated by Justice Slade in another leading case, McGovern v. Attorney General. Justice Slade 

included trusts “to further the interests of a particular political party” in his list of trusts for political 

purposes that are disqualified from being charities. 

 

While what is considered a political purpose is regularly contested through the courts and through other 

regulatory processes, the impermissibility of engaging in partisan politics has rarely been challenged. 

 

The U.S. regulatory regime for charities resembles the common law system used in the United Kingdom 

and a host of other countries (including Canada), but features some aspects that reinforce or deviate 

from the traditional system. These stem from U.S. Constitutional law or the country’s complicated 

legislative processes.  In this case, the Johnson Amendment buttresses the existing common law 

rule.  Separation of church and state is also, of course, a well-established tradition in U.S. law. 

 

In Canada, partisan activity is explicitly excluded from Sections 149.1 (6.1) and (6.2.) of the Income Tax 

Act, which deal with regulation of political activity by registered charities. 
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At almost the same time as the President’s comments were made, the Australian Charities and Not-for-

profits Commission (ACNC) revoked the status of an organization in that country that, apparently, had 

overstepped the bounds of political conduct allowed under Australian law.  Among the allegations that 

brought the group, Catch The Fire Ministries, under scrutiny were close ties between that organization, 

and the political party Rise Up Australia.  The party was founded by the preacher heading up the 

ministry, Daniel Nalliah, and the ministry website encouraged support of and financial assistance for the 

party. 

 

Under a 2014 Australian law, charities in that country cannot have a “disqualifying purpose”.  A 

disqualifying purpose is defined as including “a purpose promoting or opposing a political party or a 

candidate for office”.  Australian law also precludes the reasons for ACNC revocation decisions being 

released. 

 

The Charity Commission for England and Wales, whose regulatory powers differ somewhat from those 

of Canadian, U.S. and Australian authorities, takes the position that “an organization will not be 

charitable if its purposes are political”.  With respect to partisan political conduct, it has launched an 

“Inquiry” in two cases where the organization appeared to be engaging in work that could be seen as 

indistinguishable from, or aligned with, a political party’s aims.  In both cases it recommended changes 

in the practices of the charity to ensure there was not actual or perceived confusion between fulfillment 

of the group’s purposes and the attainment of partisan ends associated with a particular party. 

 

While there is superficial appeal to a freedom of speech rationale or, alternatively, a leveling the playing 

field rationale (for-profit corporations can do it) to allowing charities scope to engage in partisanship, 

there are also huge drawbacks in declaring partisanship permissible. 

 

Perhaps among the most crucial of these is that it is vitally important that charities – with their firsthand 

information and grassroots expertise – be given a role in development of public policy. Having a close 

association with a political party is likely to undermine the credibility of representations made by groups 

to assist in legislative or administrative reform to better address societal needs.  Likewise, a charity 

representative’s appearances and statements in the media are apt to be viewed with a different lens if 

the group is seen as partisan. 

 

Although the charitable sector is often perceived as relying heavily or primarily on philanthropic giving, 

it actually gets large portions of its revenue from earned income and from government.  Adopting a 

partisan stance could put government funding at risk and/or lead to an assessment of funding eligibility 

based on an organization’s politics, rather than the quality of its work. 

 

Finally, in Canada registered charities enjoy significant preferential tax treatment. Parliament has also 

afforded partisan political groups and their supporters certain tax concessions.  The charitable tax credit 

for individuals is structured to promote giving across all classes of donors, but especially among the 

limited number of donors that make large gifts.  The political tax credit is structured to foster small 
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contributions from numerous donors.  For public policy reasons, large donations in the political realm 

are seen as undesirable and are generally limited or prohibited.  If charities engaged in partisan politics, 

these two tax concession would become conflated, compromising the policy considerations that went 

into how they have been structured and perhaps undermining the current generous philanthropic 

support enjoyed by registered charities. 

 

So, as nice as it is to think that charities should be unfettered in what they can say or do in the political 

world, there are compelling practical reasons why partisanship should be off-limits. 

 

This is not a journey on which the charitable sector wants to embark. 
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